
4.2  What sort of case does clawback affect?  
 
Clawback applies only in cases about money or property. For example, in 
divorce cases the court often has to decide how to divide money or 
property that you and your spouse own jointly, such as the house, 
endowment policies or pension. Or you may be seeking a lump sum from 
your spouse. In other cases, you may be trying to get compensation or 
damages for injury.   
 
You should ask your solicitor to:  
• tell you at the start of your case whether clawback could apply  
• keep you informed of any changes in your case that could affect 

this  
• tell you how much you may have to pay.  
 
4.3  Are there any exemptions from the clawback rules?  
 
Yes. In most matrimonial or civil partnership cases, you are allowed to 
keep the first £5,338. This figure is reviewed annually.  
 
4.4  Do you have any discretion about applying the 
clawback rules? 
 
Advice and assistance  
 
For advice and assistance, we can take into account whether payment  
from the property won or kept would cause you grave hardship or  
distress.  
 
If we have to pay your solicitor because you have not paid them from 
property you have kept or won as a result of your advice and assistance, 
we have the right to take legal action to get those payments from you.   
 
Legal aid  
 
For legal aid, we cannot take grave hardship or distress into account.  
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4.5	 Will you take all the money or property I win or 
keep?

We will take only enough of the money or property you have won or 
kept to cover any shortfall between what we have paid out in your 
case and:

•	 any expenses your opponent has paid, and

•	 any contribution you have paid.

If your opponent delays paying the expenses, we will hold back 
enough of the money to cover that amount. We will put it in an 
interest-earning account and pay you the interest.

4.6 	 If someone keeps or wins their home as part of their 
case, would they have to sell it to pay the amount 
due? 

No. We will ask you to pay us by instalments or we may allow you to 
delay payment until you later sell the house. However, if you delay 
paying until you sell the house, you will have to pay interest on the 
amount due, and we would take a standard security on your home to 
make sure we receive the money eventually. Your solicitor can tell you 
what is involved in this. 

There may be other ways of paying us what you owe that would suit 
you better – for example, you may want to take out a bank loan. We 
can give you information about the total amount you owe at any time 
so you can decide what is best for you.

For examples of what you may have to pay as clawback, see 
section 10.
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5	 What if my solicitor suggests working 
privately for me?

If we grant you legal assistance, your solicitor may have to get 
our agreement to carry out extra work (such as hiring experts or 
advocates). If we don’t agree that your solicitor can do the extra work, 
or spend more money, they cannot ask you to pay separately for this 
while continuing with advice and assistance, or legal aid, for your case. 

If we refuse you legal aid, or if for some reason your legal aid stops, 
your solicitor may suggest working privately for you. If this happens, 
we recommend that you: 

•	 ask them to explain fully their reasons for this
•	 make sure you understand and agree to their terms of business 
before they start working for you.

Remember that you can contact our financial assessment unit (see 
the inside front cover) if you have any queries about your financial 
eligibility. 

6	 Do I have any say about how much you 
pay my solicitor?

What we pay solicitors is generally set by law, and we check their bills 
to ensure that the work done and its cost are reasonable.

Advice and assistance

For advice and assistance, solicitors have to get our permission to do 
more work, if they think the work will cost more than the funding limit 
we have already set. We decide if any extra work under “advice and 
assistance” is reasonable. You can ask your solicitor at any time how 
much we’ve agreed they can spend on advice and assistance. And 
if they spend more than we agreed, they cannot ask you to pay the 
extra. 
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Legal aid

For legal aid, there are no set limits. But in deciding whether to grant 
legal aid, we take into account the likely costs of the case. Also, your 
solicitor has to tell us about any significant changes so we can decide 
if it is still reasonable for your legal aid to continue. 
 
However, when your solicitor sends us their bill, they will have to 
show us that the work they are charging for was necessary and 
reasonable.

Advice and assistance, and legal aid

It is up to you and your solicitor to decide how to run the case. 
Remember that every time you contact your solicitor with a question, 
and each time they do something for you (including writing letters, 
having meetings or making telephone calls), the cost of your case can 
go up. 

As you may have to pay these costs, you should ask your solicitor to 
estimate how much your case is likely to cost and to tell you if this 
estimate changes as your case proceeds. This is what a privately 
paying client would probably do, and we recommend you do the 
same.

Asking your solicitor to calculate and tell us the likely cost of your 
case may save you money: if you have to pay a contribution towards 
your legal aid, we can limit it initially to the amount that your solicitor 
estimates your case will cost. But if the case ends up costing more 
than the estimate, we will work out the difference between:

•	 the estimate and the contribution we originally calculated you could 
afford

•	 the estimate and the actual cost of the case.

You must then pay the smaller of these two amounts.

You may get some of your contribution back if the case costs less 
than you have paid us, or if we get back some of the costs from your 
opponent.
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7	 Paying an opponent’s expenses

Sometimes, a court may order you to pay your opponent’s costs, or 
you may agree to pay them. In either situation, you must pay any such 
costs yourself – we cannot pay them for you. You can ask the court to 
reduce the sum you have to pay. The court decides what is reasonable 
for you to pay, taking into account:

•	 all the circumstances of the case
•	 the financial circumstances of you and your opponent
•	 the way you have both conducted your cases.

You must pay what the court decides; this may be nothing. You may 
want to ask your solicitor for more information about this.

The law gives you the right to query your opponent’s bill. If you are not 
happy with how much they are charging, you can ask the auditor of a 
sheriff court to decide how much you should pay. The Auditor of Court 
is an independent official who looks at solicitors’ bills. 

8 	 How will you use the information I give 
you?

By applying for legal aid, you permit us to discuss the information 
within the Board and, where necessary, with other people outwith the 
Board. For example, we may check your earnings with your employer 
or the benefits you are claiming with the Department for Work and 
Pensions. 

Solicitors representing the Law Society of Scotland may also see 
information in your application as part of the random quality assurance 
checks that the Society carries out. 

By law, we have to be very careful about how we use information 
that people give us. We will normally pass on information to do with 
an application for legal aid only if the person who gave us it has 
given us their permission, or if the law says we must. However, if 
you ask someone like your MSP to contact us about your case, we 
will assume that, by doing so, you permit us to discuss it with them.  
We also have duties to keep certain information confidential, and to 
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supply other information, under the Data Protection and Freedom of 
Information Acts. For example, we can’t give you personal information 
about another person. But you have the right to ask us about 
information we hold on you, and some other information that we 
record about legal aid and how we work. 

We sometimes also use the information to check your identity, if you 
phone us. We also collect certain details to make sure that our ways 
of working do not discriminate, and allow equal opportunities and 
access for all.      

If you would like to know more about how we use information we are 
given, please read our leaflet Access to information, which explains:

•	 how you can find out what information we hold about you
•	 how we will treat any information we hold about you
•	 how you can get access to other records and official information we 

keep.
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9 	 What if I am unhappy with how you or 
my solicitor has acted?

Our leaflet Complaints and comments about the Scottish Legal Aid 
Board explains our complaints procedure. You can get this from us 
(see our contact details on the inside cover of this leaflet), or you can 
find it on our website at www.slab.org.uk.

If your complaint is about your solicitor 

You should first speak to him or her.  If you are still not satisfied, you 
should speak to the person in the firm who deals with complaints, and 
they will try to resolve the problem.  

If your complaint is to do with legal aid, we would like you to send us 
a copy of any correspondence or notes about the matter.

If you remain unhappy about the situation, you can contact the 
Scottish Legal Complaints Commission (see later).

If your complaint is about your advocate

You should first speak to him or her.  If you remain unhappy about the 
situation, you can contact the Scottish Legal Complaints Commission 
(see later).

If your complaint is to do with legal aid, we would like you to send us 
a copy of any correspondence or notes about the matter. 
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The Scottish Legal Complaints Commission

This Commission is independent of the legal profession and handles 
complaints about the service provided by legal practitioners. It does 
not cost you anything to make a complaint to the Commission. The 
Commission can also look at the way professional bodies (such as 
the Law Society of Scotland or the Faculty of Advocates) handle any 
complaints about misconduct and professional discipline, and can 
enforce its recommendations.

Contact the Scottish Legal Complaints Commission, The Stamp 
Office, 10–14 Waterloo Place, Edinburgh, EH1 3EG, telephone 0131 
528 5111, or email enquiries@scottishlegalcomplaints.org.uk. Or see 
their website www.scottishlegalcomplaints.org.uk.
 
If your complaint is about the courts

To complain about the court, or court staff, that dealt with your case, 
contact the Scottish Court Service, Hayweight House, 23 Lauriston 
Street, Edinburgh, EH3 9DQ, telephone 0131 229 9200.  Or find out 
more about their complaints procedure on their website at 
www.scotcourts.gov.uk. 

If your complaint is about a judge or sheriff

To complain about the conduct of a judge or sheriff, write to the 
Scottish Government,  Constitutional Law and Courts Directorate, 
Legal System Division, Courts and Administrative Justice Team,  
2W St. Andrews House, Regent Road, Edinburgh, EH1 3DG.
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10 Examples 
 
Here are some examples covering advice and assistance (section 
10.1) and legal aid (10.2). They include recovering property in an action 
for damages and in a divorce. 
 
10.1 Advice and assistance examples 
 

Example 1 – compensation following an accident 
 
Your solicitor gave you advice and assistance to help you make 
a claim against a local council following an accident. As a result, 
the council agreed to pay you £5,000 in compensation for your 
injuries. That £5,000 counts as property you have won. 
 
In this example: 
 
• you had already paid your solicitor a contribution of £50 
• the council agreed to pay £750 towards the expenses of the case, 

and paid that amount 
• your solicitor’s bill was £900. 
 
That leaves £100 of your solicitor’s bill that is not covered by your 
contribution and the expenses the council paid. You would have to 
pay that £100 out of the property you won, unless you could show 
that to do so would cause you grave hardship and distress. You 
would therefore get £4,900 of the money the council paid you in 
compensation. 
 

Example 2 – marriage breakup 
 
You and your spouse have agreed to a marriage break-up. Your 
arrangements have been made without going to court. Your 
solicitor has given you legal help through advice and assistance. 
 
Your spouse has agreed to pay you a capital sum of £10,000. 
 
The first £5,338 of the money you get is exempt – that is, we 
ignore it when deciding what you must pay. But as you got 
£10,000, you could be asked to pay up to £4,662. 
 
Your solicitor’s bill is £1,000. You have not paid any contribution 
to the cost and your spouse is not paying the costs for your legal 
advice. You therefore have to pay £1,000, unless you can show 
that doing so would cause you grave hardship and distress 
 
 

19 



 
10.2 Legal aid examples  
 
Example 1 – winning property in a case for damages 
 
If you have been involved in an accident and injured, you may seek 
compensation from the person you think is responsible. This may 
for example be your employer, the local council or the other driver 
in a road traffic incident. We will treat any amount that you receive 
from your opponent to settle the case, whether by court order or 
out-of-court settlement, as property won. 
 
For example, if you seek payment of compensation or damages 
of £15,000 but settle out of court for £10,000, you have won property 
worth £10,000. 

 
Example 2 – winning property in a divorce case 
 
If you are involved in a divorce and the house is in the joint names 
of you and your spouse, you may ask the court to transfer the 
house into your sole name. If the court agrees with you and 
transfers your spouse’s share in the house to you, you will have 
won property. 
 
We would calculate the value of your property won as follows: 
 
house value  =   £60,000 

 
mortgage outstanding  =   £40,000 

net value of house  
(value minus mortgage debt) 

=   £20,000 

  

value of property won (net value 
divided by 2) 

=   £10,000 

 
This means you obtained your spouse’s half-share and won 
property of £10,000. However, as you are entitled to the first 
£5,338 this reduces your property won to £4,662. 
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Example 3 – keeping property in a divorce case  
 
If you are involved in a divorce, your spouse may ask the court to 
transfer your share of the house to them. If you successfully oppose that 
and get the house transferred to you, then the clawback figure, for the 
house in example 2, would be £20,000. As before, you are entitled to 
the first £5,338, which reduces the kept amount to £14,662. 

 
So would I have to pay you the total amount I have won or kept in 
each example?  
 
Not necessarily, because the figures in the examples show the most  you 
would have to pay.  The examples all assume you have not paid a  
contribution, and that your opponent does not pay your expenses. The  
actual amount you would have to pay is the lower of:   
 
• the amount we have paid your solicitor   
• the value of the property you have won or kept.  
 
For example, if the value of the property you win or keep is £10,000  
and we have paid your solicitor £3,000, you will be left with £7,000.  But 
if the value of the property you win or keep is £5,000 and we  pay your 
solicitor £6,000, then you would have to pay £5,000, and  you would 
receive nothing except the exempted amount (£5,338), if  applicable.  
 
If the property you have won is not money (for example it may be  the 
house you live in), you may not have to pay us all this amount   
immediately.  
 
The following examples illustrate exemptions from clawback. They  
again assume that your opponent does not pay your expenses and  that 
there is no contribution from you.  
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Example 4  
Value of the share of the house you won or 
kept in divorce proceedings 
 

=    £10,000 
 

• amount exempt from clawback  =    £5,338 

• total property won or kept  =    £4,662 

 
If we pay your solicitor’s bill of £5,000, we would deduct this from 
your property won or kept. This would only leave you with the 
exempt amount of £5,259. 

 
 
Example 4  
Value of the share of the house you won or 
kept in divorce proceedings 

=    £5,000 
 

• amount exempt from clawback  =    £5,338 

• total property won or kept  =    £0.00 

 
If we pay your solicitor’s bill of £5,000, we would deduct this from 
your property won or kept. This would only leave you with the 
exempt amount of £5,259. 
 
If the property you have won is not money (for example it may be 
the house you live in), you may not have to pay us all this amount 
immediately. We can arrange for you to repay the amount due in 
instalments, or alternatively we can place a standard security over 
your property (see section 4.6). 
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