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Changes to the tribunal structure
The Tribunals, Courts and Enforcement Act 2007 (the “2007 Act”) provides for the transfer of functions of various tribunals to the First-tier Tribunal and Upper Tribunal (“the Tribunals”). This update sets out how the legislative changes to the tribunal structure made by the 2007 Act will affect the way in which we provide state funded representation before the new tribunals. 

· The specific amendments to the legal aid legislation required to implement these changes are contained within the following regulations:

· Advice and Assistance and Civil Legal Aid (Transfer of Tribunal Functions) (No.1) (Scotland) Regulations 2010

· Advice and Assistance and Civil Legal Aid (Transfer of Tribunal Functions) (No.2) (Scotland) Regulations 2010

These regulations have now been laid before Parliament and will come into force on 9 June 2010.

Previous arrangements

Previously, the arrangements for funding legal representation before a tribunal fell partly under assistance by way of representation (“ABWOR”) 

· Asylum and Immigration Tribunal;

· VAT and Duties Tribunal; 

· Pensions Regulator Tribunal

and partly under civil legal aid 

· Child Support Commissioners; and 

· Social Security Commissioners.

Proceedings before the Mental Health Tribunal for Scotland and the Employment Tribunal are unaffected by the new arrangements. 


New arrangements

Tribunal changes

Of the tribunals for which we formerly made legal aid or ABWOR available, the following have already had their functions transferred to the new structure:

· VAT and Duties Tribunal for Scotland – now the First-tier Tribunal (Tax) and Upper Tribunal (Tax and Chancery), implemented 1 April 2009; 

· Appeals to the Social Security and Child Support Commissioners – now First-tier Tribunal (Social Entitlement Chamber) and Upper Tribunal (Administrative Appeals), implemented November 2008; 

· Asylum and Immigration Tribunal – now First-tier Tribunal (Immigration and Asylum Chamber) and Upper Tribunal (Immigration and Asylum), implemented 15 February 2010; and

· Pensions Regulator Tribunal – now First-Tier Tribunal (Pensions Regulator Chamber) and Upper Tribunal (Tax and Chancery), implemented 6 April 2010.

The new regulations remove references in the existing legislation to the tribunals which have been abolished, except the Social Security Commissioners where a reference remains in the Legal Aid (Scotland) Act 1986 to reflect the commissioner’s continuing powers in respect of a very limited category of proceedings. 

Funding changes
ABWOR 

With the exception of judicial review proceedings, work undertaken in relation to proceedings before the First-tier and Upper Tribunals will be carried out under ABWOR. The proceedings for which cover is available, the tests to be applied, the person by whom the tests are to be applied and the nature of the criteria to be applied in assessing whether ABWOR should be made available are set out in the Tables I (First-tier Tribunal) and II (Upper Tribunal) attached. 

Criteria for granting ABWOR

Effective participation

Where the civil test for ABWOR applies, the following criteria are to be used (either by the Board or by the solicitor as appropriate, see tables) in assessing whether ABWOR should be granted:

(i)
the Board/solicitor to whom the application has been made is satisfied that that tribunal deciding the case will do so sitting in Scotland; and

(ii)
the Board/solicitor is satisfied as that the following criteria are met:

(a) the case is arguable;

(b) it is reasonable in the particular circumstances of the case that assistance by way of representation be made available; and

(c) the case is too complex to allow the applicant to present it to a minimum standard of effectiveness in person. 

The factors to be taken into account in determining whether (c) above applies shall include:

(i)
the determination of the issue may involve procedural difficulty or consideration of a substantial question of law, or of evidence of a complex or difficult nature;

(ii)
the applicant may be unable to understand the proceedings or to state their own case because of age, inadequate knowledge of English, mental illness, other mental or physical disability, or otherwise.

Interests of Justice

Where the criminal test for ABWOR applies, we will use the following criteria in assessing whether ABWOR should be granted:

(i)
we will only approve the provision of ABWOR where we are satisfied that the tribunal deciding the case will do so sitting in Scotland; and 

(ii)
in all the circumstances of the case it is:

· in the interests of justice; and

· reasonable

that advice and assistance by way of representation be made available. 

In considering the interests of justice we will take into account the following:

(a)
the determination of the issue may involve procedural difficulty or consideration of a substantial question of law, or of evidence of a complex or difficult nature;

(b)
the applicant may be unable to understand the proceedings or to state their own case because of age, inadequate knowledge of English, mental illness, other mental or physical disability, or otherwise.

Solicitor grants of ABWOR

We will have the power to review such grants and withhold payment if necessary. We will do so at an early stage in proceedings. 

ABWOR now available for certain cases not previously covered

ABWOR will now be available for certain proceedings before the First-tier Tribunal and Upper Tribunal for which, prior to transfer of tribunal functions, neither assistance by way of representation nor civil legal aid would have been available.  These are: 

· appeals against penalties imposed under Schedule 24 to the Finance Act 2007;

· appeals against penalties imposed under Schedule 41 to the Finance Act 2008;

· appeals against decisions made under section 5 of the Pensions Appeal Tribunal Act 1943;

· appeals against decisions made under section 4 of the Vaccine Damage Payments Act 1979.

Solicitor’s right to prior payment

The new regulations amend the advice and assistance regulations 1996 to provide that a solicitor’s right to prior payment of fees and outlays out of any property recovered or preserved for the client in respect of advice and assistance does not apply to any money paid in connection with proceedings before the Upper Tribunal consisting of an appeal made under or by virtue of:

· any of sections 1 to 5A of the Pensions Appeal Tribunal Act 1943 by a Pensions Appeal Tribunal or the First-tier Tribunal;

· section 4 of the Vaccine Damage Payments Act 1979;

· section 20 of the Child Support Act 1991;

· Section 12 of the Social Security (Recovery of Benefits) Act 1997;

· section 12 or 13 of the Social Security Act 1998;

· paragraph 6 or 7 of Schedule 7 to the Child Support, Pensions and Social Security Act 2000;

· section 39 of, or paragraph 3 of Schedule 2 to, the Tax Credits Act 2002;

· section 158 of the Health and Social Care (Community Health and Standards) Act 2003; 

· section 23 of the Child Trust Funds Act 2004;

· section 50 of the Child Maintenance and Other Payments Act 2008.

Before the Transfer of Tribunal Functions Order 2008 came into force, those proceedings would have been conducted before the Social Security Commissioners or the Child Support Commissioners. Any money paid in connection with proceedings before the Commissioners was excepted from the solicitor’s right to prior payment. 

Civil legal aid 
Inner House of the Court of Session 

· An appeal from the Upper Tribunal will be heard by the Inner House of Court of Session.

· Work will be carried out under civil legal aid.

· This preserves the existing funding type, providing continuity and familiarity with process whereby provision is available for modification of expenses and payment from the Fund to a successful unassisted party.

· We will assess means and merits. This will enable us to fully assess cases which, by their nature, are liable to incur high costs or have merits issues we need to consider more fully. 

· Regulation 18 cover will be available for special urgency work.

· Grant of legal aid will provide assisted person status.
Outer House of the Court of Session 

· Judicial review of a decision taken by either Tribunal level can be heard by the Outer House of Court of Session. 

· Work will be carried out under civil legal aid.

· Existing funding type preserved.

· As in Inner House cases, we will assess means and merits. 

· Regulation 18 cover will be available for special urgency work.

· Grant of legal aid will provide assisted person status, particularly important in a judicial review case where an award of expenses could be made against the applicant. 

· The Outer House of the Court of Session will no longer consider statutory reviews as these have now been abolished. 

Miscellaneous

· Civil legal aid will be available for proceedings in the Upper Tribunal for any judicial review before the Upper Tribunal (although the court may be slow to remit an Upper Tribunal case back to the same tribunal).  We will assess means and merits will be assessed by the Board. 
· Section 20 of the Tribunal, Courts and Enforcement Act 2007 provides that the Outer House of the Court of Session must in certain cases and may in others remit the judicial review to the Upper Tribunal. This work will remain under the auspices of civil legal aid under the original Court of Session certificate. 



Employment of counsel

You should continue to seek sanction from us for the employment of counsel in any case under civil legal aid, or by way of an increase in authorised expenditure under ABWOR, in the usual manner. 
Ongoing matters

We will continue to monitor the position and address any concerns raised by the profession. We are preparing detailed guidance for the profession in liaison with the Glasgow Immigration Practitioners Group (GIPG). Further advice and assistance and ABWOR templates will be available shortly. 

For further information, please contact Catriona Whyte on 0131 240 2088 or by email at whyteca@slab.org.uk.
TABLE I  (FIRST-TIER TRIBUNAL)

SUMMARY OF ELIGIBILITY TESTS* 

	Tribunal 


	Chamber
	Proceedings
	Means test
	Merits test
	Criteria

	First-tier
	Immigration and Asylum
	All
	Yes- solicitor applies standard means test 
	No
	N/A

	
	Tax
	Section 60, Value Added Tax Act 1994
	Yes – solicitor applies standard means test 
	Yes – Board applies test
	Interests of Justice

	
	
	Section 8, Finance Act 1994


	Yes – solicitor applies standard means test
	Yes – Board applies test
	Interests of Justice

	
	
	Schedule 24, Finance Act 2007


	Yes – solicitor applies standard means test
	Yes – Board applies test
	Interests of Justice

	
	
	Schedule 41, Finance Act 2008


	Yes – solicitor applies standard means test
	Yes – Board applies test
	Interests of Justice

	
	Pensions Regulator
	Appeal against a decision of the Pensions Regulator


	Yes – solicitor applies standard means test
	Yes – Board applies test
	Interests of Justice


*The solicitor must also be satisfied that the tribunal deciding the case will do so sitting in Scotland.

TABLE II  (UPPER TRIBUNAL)

SUMMARY OF ELIGIBILITY TESTS* 

	Tribunal 
	Chamber
	Proceedings for which ABWOR is available
	Means test
	Merits test
	Criteria

	Upper Tribunal 
	Immigration and Asylum
	Appeal, where first-tier tribunal has given permission to appeal 


	Yes – solicitor applies standard means test 
	No
	N/A

	
	Immigration and Asylum
	Appeal, where first-tier tribunal has not given permission to appeal 


	Yes – solicitor applies standard means test
	Yes – solicitor applies test
	Effective participation

	
	Administrative appeals 
	Section 4, Vaccine Damage Payments Act 1979


	Yes – solicitor applies standard means test
	Yes – Board applies test
	Effective participation

	
	
	Section 20, Child Support Act 1991
	
	
	

	
	
	Section 12, Social Security (Recovery of Benefits)
	
	
	

	
	
	Section 12 or 13, Social Security Act 1998


	Yes – solicitor applies standard means test
	Yes – Board applies test
	Effective participation

	
	
	Section 39, or paragraph 3 of Schedule 2 to the Tax Credits Act 2002
	Yes – solicitor applies standard means test 
	Yes – Board applies test
	Effective participation

	
	
	Section 158, Health and Social Care (Community Health and Standards) Act 2003
	Yes – solicitor applies standard means test
	Yes – Board applies test
	Effective participation

	
	
	Section 23 Child Trust Funds Act 2004
	
	
	

	Tribunal 
	Chamber
	Proceedings for which ABWOR is available
	Means test
	Merits test
	Criteria

	
	
	Section 50, Child Maintenance and Other Payments Act 2008
	Yes – solicitor applies standard means test
	Yes – Board applies test
	Effective participation

	
	Tax and Chancery
	Appeal against a penalty imposed under section 60, Value Added Tax Act 1994
	Yes – solicitor applies standard means test 
	Yes – Board applies test
	Interests of Justice

	
	
	Appeal against a penalty imposed under section 8, Finance Act 1994
	Yes – solicitor applies standard means test
	Yes – Board applies test
	Interests of Justice

	
	
	Appeal against a penalty imposed under Schedule 41 to the Finance Act 2008
	Yes – solicitor applies standard means test
	Yes – Board applies test
	Interests of Justice

	
	
	Appeal against a decision of the Pensions Regulator
	Yes – solicitor applies standard means test 
	Yes – Board applies test
	Interests of Justice 

	
	
	Appeal against a decision made under or by virtue of any of sections 1 to 5A of the Pensions Appeal Tribunal Act 1943 by a Pensions Appeal Tribunal or the first-tier tribunal


	Yes – solicitor applies standard means test
	Yes – Board applies test
	Interests of Justice


*The solicitor must also be satisfied that the tribunal deciding the case will do so sitting in Scotland.
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For more information about legal aid and the Board, go to www.slab.org.uk
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