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with Section 5. F.- is, as you know, Chairman
of the Legai :\.jd t;>ntrzl Committee, and has
had during the pas. year an exceptionally busy
time because of the . hangcs that are now coming
into operation,

THE Lk %?AL AID SCHEME
Park (A. ') v. Coluilles Lid.

Mr D. H. Janes Edmb.xrgh\ Mr President,
Legal Aid is referr %1 10 on ‘pages 28 and 29 of
the Annual Report. There are, I think, only
two matters with which I would like to deal in
supplement of what is said in the Report. The
first of these matters relates to the legal position
in a case of Park v. Colvilles, which is reported
in the Notes of Le¢ ral Decisions in Part 6 of

1960 Scots Law Ties, As you know, gener-

ally spcaking a_soji- mx_s_amnuumgs_tg_d
\nth the Central Co. 2

open at any time fu _a solicitor to ask ;bgt his
account should be teved by the auditor, and in
this_case on the 1 >tion of the solicitor the
account was remittec. for taxation by the Auditor
of the Court of Ses.ion. Following upon the

taxaticn a note of «ujections was taken to the
Auditor’s Report, ar il after certain proceedings
a decision was giveri oy the Second Division of
the Court of Session.  The effect of that decision
istharina ch_l Am casc the solicitor’s account
s.m‘d Dc taxed on n bas:s of agent and chent

mx'fi party paymg

1“McLaren on iixpenscs’ that is defined as
cov c.rmg all exPenses which 4 prudent man of
business, without spe«cial instructions from his
client, would incur in the knowledge that his
acccunt would be fxxed. There has been a
sugzestion made by he Glasgow Bar Associa-
ticy, and I think . <o by other pcople, that
adventage shouid be :aken of the present Legal
Aid Bill before Par iament to have a clause
insereed whereby th. basis of taxation should
te dectarad 1o be age .Land client, client pz\\'ing.
Theeis defined in ““ cleren on Expenses™ as
follows: “ The rul. i that the client js liable
for all expenses reaso, ,1’01\' incurred by the agent
for the transactorn ¢! Ythe client’s intcrest in the
suit, (\\cn although such ecxpenses cannot be
rccouuqtrom the « oposite party. The client

\
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isiof course, also liable for any expenses which
hejhas specially authorised, and it is proper and
prident that agents should have their client’s

avthority b‘.ton. incurring expenses of an extra--

ordinary character.” .

If this was to be the basis of taxation, then an
Assisted Person would be entitled to cohduct
the lirigation in as extravagant a scale “as he
thought fit. In the case of an ordinary litigant
thare is some curb on expanditure becadse he
knows that it is his own pocket that is sufféring.
In ‘he case of an Assisted Person upon that basis
of taxation there would be no such curb, He
could, for instance, insist that he got both senior
and junior counsel in a simple undefended
divorce case, or he might perhaps inform his
agent that he had read a report in some paper
wr:tten by the Professor of Surgery at Singapore
regarding head injurics, and he thought that he
wouald be a very good man to have as a witness
in his case where he had suffered from' head
m;u‘ncs in a motor accident. It would appear
thet if the auditor was satisfied that these
exrenses were authorised by the chcnt, then
the “ees and outlays would have to be passcd
as zyainst the Legal Aid Fund. I would suggcst
that' perhaps these implications have not been
fully considered, and that the Law Society
shculd not support a motion that the basis of
taxtion should be changed to agent and client,
c11 rt paying.

1nere has been one further letter reccwud
freae the Roval Faculty of Prucuxa'ors in
Gla;go“, in whxch they express some concem
lest]an agent acting rcspomlblw might'’ cite
witazsses to attend a trial and it ul'.lmatcly
turs,2d out that the witnasses were unnecessary,
and the solicitor would be left with personal
liakLity for fees and expenses without recourse
agest the ciient or anyone else. I weuld like
to suggest, however, that these fears are un-
fourded. An agent is entitled, as T indicated
befnz, to recover all expenses which a prudent
mu1 of business, without special instructions
fror - his client, would incur in the knowledge
thai the account is to be taxed. Thart, 1 suggest,
am}'y covers fees and cxpenses of witnesses
reasanably cited, even although these witnesses
do 1ot in fact give evidence.
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The Central Commiizec both before and
since Park v. Coluilles pave passed fees and
outlays 1o witnesses in these circumnstances, and
I think even in the case of Park v. Coluilles itsclf
the Auditor allowed fees 2i1d outlays to witnesses
who were cited but who did not in fact give
cvidence in that case. '

There is one matter that does concern me,
and I know I am not alone in the Law Socicty in
this matter, and that is th- scale of fees payable
to witnesses, in partiz.ar to professional
witnesses who give cvicence not as skilled
witnesses but on matters of fact. As you know,
the Table provides in these cases for a fee not
exceeding five guincas ¢ day plus travelling
expenses and maintenarce.  That Table [
personally think is out-c{-date, and I would
certainly lend what suppart I can to have an
approach made to have th: Table reconsidered
and the fees for professicr al witnesses brought
up-to-date. If that is don:. I think that there is
not very much to fear frorr Park v. Coluilles, and
as I have alrcady indicated I think it would be
quite impracticable to have: the basis of taxation
altered to agent and client, client paying.

The only other matter that I would like to
refer to is to Section 5. A you know, Section 5
Legal Aid is the interm: liate stage betwcen
pure advice under Sectior 7 and the Ordinary
Legal Aid to which we re now accustomed
under Section 1. Sectior , has been described
as a negotiating certificate. It covers more than
advice, it covers letters ar:1 investigations into
matters which might ultimately become the
subject of a Section 1 Cer ificate. There have
been considerable discussi: 1s with St Andrew’s
House on various matters' regarding Section 5,
and as a result the schene was only finally
approved earlier this week. It comes into force
on Monday, and a circular letter will be issued
some time in the beginnirs of the week to all
solicitors with rcference 1) Section 5, and an
application form will be .ncluded. Prints of
the scheme can be obtairel on application to
the Society free of charge, and the regulations
which of course are not our ::oncern, can be pur-
chased from the Statione’y Office. 1 under-
stand they may, and I think ‘' may’ is perhaps the
operative word, be availab: on Monday.

THE JOURNAL OF' THE LAW SOCIETY OF SCOTLAND

A Conference was held vesterday of all the
local secratarics when Legal Aid under Scetion 5
was disvussed, and application forms are mth
the Jocaiisccretarics.

I thir& that I should add that a Section 5
Certificeje is mainly for the purpose of negotia-
tion, and should not indicate to an opponent
that an :ction in Court is imminent. Tor the
same rezson the list of solicitors willing to give
advice under Section 5 has been adopted as the
list under Section 7, unless a solicitor specially
asks thar his name be excluded. The purpose
of making it a Section 7 list rather than a Section
1 list is:because it is recognised that some
solicitors ‘might be quite willing to give advice
but might not be willing to act in an actual
litigation,.and it is hoped that there will be very
few people who will ask that their names be
removed from the list in connection with
Section 5, Until it is seen how Section 5 works,
I don’t rhink there is very much more I can
usefully 1dd, until you have seen the circular
letter anc’ the scheme itself.

THE PresiDENT. Thank you very much,
Mr ]ame{. The Report is now before you. It
has been moved and seconded. Are there any
questions? s

Mr H:ikry FLowers (Glasgow). Mr Presi-3
dent, before we proceed to the present motlon,ég
may I enquire if at any stage later on wc are .
going to iave an opportunity of dxscussmg \h
James’s remarks.

THE CHAIRMAN. You can do it now if you !
like, M= James’s remarks in what connection?

Mr FLowers (Glasgow). In connection with
Park v. Golvilles.

THE PresiDENT. I think it would be better
to deal with that now,

Mr Frowers, I disagree entirelv with Mr
James’s definition of the scale, agent and client,
client payving. He has added on to the end of it
the specinc case of work authorised by the client
specially, Now, I don’t think that is an intrinsic
part at all of the agent and client, client paying
basis. There is a whole serics of cases on this,
as to defiiing what is agent and client, client
paving, an:i agent and client, third party paying.
It is quite astonishing to read these. It can be
seen that 11 some cases precognitions were not
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OPIIION of LORD CAM{ERON
‘ in
NOTE  of OBJECTIONS ',
for ’
THE L ‘%socxm'y of SCOTLAND
fo Muditor's Report
nn
Account of Expenses
{ % in causa
\’IL AT PARK (A.P.)
| against

COIVILLES LITITED.

2nd July, ; 59,

This i3 a Note of (bjections Yo:the /uditor's Report en the
taxatien of‘the business account of Ehe solicitors who acted for the
pursuer in .n aetion of damages in which the pursuer who was an
assisted person was suoceséful, receiving an awvard of damages of

£5,000, The solicitors and the Law {dscioty, not having reached
'—\W,;

W“"’"
agreement in terms of Paragraph 6 of the Third Schedule to the
— e R SR e BN S S

Legal Aid ScEi{ifgfflj&iggﬁ%&fﬁzﬂgfﬁl_1 49, the solicitors required
PO S, W TR e
the amount pryable by wvay of outlays in respect of Counsels! fees
/L/’Z/'

and fees paic to certain _medical witn.sses to be fixed by taxation,
S~ T T e e T
The m: tter came before the Aud:tor on a remit to him on the
notion of the solicitors for the pursier, The remit was to the
Auditor of th2 Court of Sessionito tax)as between solicitor and
client end to report in terms of Parag;aph § (Sic) of the Third
Seheduls to t&e Legal iid Solicitors' (Scotland) Act, 1949 and
Section 4 subgection € of the Act of Séderunt (Legal Aid Rules) .
1958, That mc:ion was intimated to th: Law Society and as a
result they we.e represznted at the tax tion, 3eing dissatisfied

with the way i which the matter was disposed of by the Auditeor,

thG/
U
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the Lav Society has nou lodged tnc present Lkote of Objections

vhich i :lates to certain peyment: to sanior and junior counsel and
to medisal vitnesses as set out ﬁn the Not:. 4As a preliminary
i P e e e e e
point i was maintained on behalii of the solicitors that in this
B e e Nl P e Ny Ny .W
case thu Law Socicty hnd no title or interest to insist in the,
present objections and that as regards the merits the objections
TN ‘ _;- .
were il.founded., I am sctisfied,idin view of the terms of parat
sgraph & of the Third Schedule tcithe 1949 ict, that the lLaw
S ‘W
Society,’ to vhom the motion for remit of the business account of
e I B W e o g W R
the solicitors to the duditor was'properly intimated, had a
N '
title tc apoear beforc the ALuditor and have a title to present
e Tl W e N N e e i i
this Kol of Objections. Upon th: question of their interest I
L) W ]
had some doubts, but have come to%the conclusion that the Law

Society iave a sufficient intere X:to support their title. Under

the Lega. Aid .Act, the administra~ion of the Legal Aid Fund is

placed i the hands of the law Socicty under Section 9 subsection

1 and a uslicitor's account is prinarily the liability of the

Legal Aic: Fund in torms of Sectior'6 subsection 4 of the jck. It

is howevi:r provided by Section 1 sabsection 7 that save as ex:
ettt o

S

ipressly provided by or under this part of this Act the fact Ehat

the servi :¢s of counsel or a solicitor are given by wey of Legal
Ald shal. not affeét the relationﬁhi} getween or the rig:_h»t_s‘?f_~
counéel, ;oiifitor”apq client. Soiicitérs' remuneration is pay:
table in tme first place out of thdgLegal Ald Fund and Paragraph
6 of the "1ird Schedule nzkes prov;;ion for agreement between

the Law Sceicty and the solicitor to whom the amount is payable
in the fir -t instance out of the Legel .iid Fund, as to the amount
of outlays.or fecs to be payable tc;ﬁhe solicitor, and goes on

to providc that in such a case the . sount shall be treated as

if it were 2n anount allowed on taxution. The paragraph also
contains 2 proviso that it shall no' have effect in relation to
any znount .f any person to or by wkom such amount is payable in
vhole or ir part requires it to bc f%xed by taxation. It is in

this Paragr.ph that the solicitor': fight to come to taxation in

default/
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defeult of agreawnt butween him atd the law Sociely is to be

found, I- scems to me thot it foliows from this that it the
BN i i i e W I e B S Smad

gollditor,Jas the right to come to taxation the eppropriote

contradictor is the Lew Society, ard that therefore by plain

implication the Lav Soc*ety has a titlc to appeer to object and » o

L emrm e

[ S,

to carry any objections stated to eppenl by way of Note of
et WWJWW\_
ObJLCthH- to the Auditor's lwnort.,) I therefore think that the
Lew Socie®y's title to present these: ODJQCthhu is undoubted, It

was hovever maintained thet in a cQse like the prescent the law
Socicty hod no intercst to pursue the matter, obscrving that the

anount whi:k they would have to pay! to the solicitor on his

business sccount, in so far as nct covered by expenses recovered

from the ¢pposinz perty, vould be s prior charge upon the demnges
!

recovered by the pursucr, such dumages being paysble in the first

plece to the lLew Society in teri's of Scetion 3 of the .ct. There

t
J . i ‘ .
secms to bt some force in this, but as in the oresent case the
Law Societr is raising & question o) principle on the interpret:

i

.
tation of he Act and Schedule, witith will, if established,
affect not only such a cas¢ as the rosent but also cases where

the assistied porpon has boen unsuccnssiul or the sums recovered
W" ’ N ey B I B R S ey ey W

are 1nsuff401c*§LjéL£g§f;the nlance duce to the Law Society out

e (/’24 Y e e e e
of the prop:rty rccovered, I think that they have o sufficient
e uva LT T e e
interest tc maintzin their present cbjections,
S O B B B O A R e =

The isgsue on the merits 1s as *o the basis on which the

solicitors' account should be¢ taxed, It is providced ty Para:
e ~—— T N

:gravh 5 of the Third Scheduls to th: Act that exvensss shall
T e T N e T ~— —— ~—— — _
be taxed fo. the purnoses of this 5Scacdule according to the
T e e o TN e S e
ordinary rules and as betwe.n solicitor and client. The question
T e N e e e e e T e M e N
is, how arc the words "as between so.icitor and client"” to be

interprete¢  The Scottish nractice since 1876 and earlier has
; P
be«n to recignise four senlig of taxusion:- Party and party; 14
—_— o E - 1
\
agcntC;;é clignt, third party poying; agent exd”client, client
P P oot e ’\_/\/\/‘—\ s e e e e e e
payirg; and zonsistorial, It was ornly in the amcnded Rulcs of

N
Court of 19,, that the distinction bitween the diiterent scmivs

of/
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of tuxationé solicitor and clicnt, cﬁiunt naying and solicitor
end client, third party pnying vos fér the first and orly time
spociffhall; referrad to in fAct of Siderunt or Rule of Court,
For the fir;t ard only timé since 1876 there appeared in the
general rcgulation reference to the lifference in scales of
taxation whire taxation vwes on a solicitor and client basis,
The difTercice as stated in these rv?es wes (&) "Men a third
party or fund is "paying" and (b) ”ﬁ%un the .client is paying"
and both wufe releted to cases of dﬁkerniture for expenses,
These rules further srovifed that decerniture under (a) "shall

T

"cover those cxpenses vhich would b incurred by a prudent man
L T o R R T et i e SRS U S

e AL G TTER T vof busine:s without specinl instruction from the client in the
N : AN U e R e T T

"knovuledge th:t the account would be taxed” ard under (b) "those
/VZ/.W

"expenses which are necessary and n-oper in the interests of the

——

“elient as well as those authorised by him", The language used
s Pl W W R, WL P e

to descrite §¢dle (a) is prucisely that of Lord llelaren in the

e e £ e S S %
¥

cagse of Ho.d v, Gordon 23 R, 675 which is quoted in ilaclaren on

Expenscs a2t page 509, It is to be ﬁotcd that no distinction was

drawn bet\ :n the category of thlrc party pajlng and fund naylnbj

——

This specific definition of accounts and definition of apnropriate

scales of texation disanpears in the current Rules of Court, and

. they»grre ¢ lent on the question of ¢iffering scales in respect
of tho taxhtion ol s011c1tor and clxcnt accountg, wheze there
has bfen *‘dCCLrnlture for expenses on that scale. But that i,
does not mzan that ﬁhe differonce has been wiped out or that

any real <1anbb in prﬂctlce hae beur broug%t about by the

—~—

omission f«ou t)e currunt Rules of the language 1 have quoted,
I think tr 1t to-day the scal<s to t: apnlied are just those

vhich havi: been anplied in the vas'i, and thﬁt 1n th taxatlon of

accounts wnoa soxlcltwr and client basgsis thcrc are only two

- m—

'y
that are .ecognlved in Scottish nr\ctlce, i.e,. Sollcltor and

W\ 7y W\
cliert, liird party paying; solicitsr and ¢lient, client paying,
——— » A e— -

and that ~ne standard applicable t' the first is as laid down
in thc pe sage from Lord liclercn's judgment to which I have

referred,

o

e e S N ~

~
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referred,:

I 4g not think that ther: is Lny varrant for the view that
- |

Scottish nractice reccegnises any ctihcer distinction or that there

ig a distinction in substence betwcsn the "third party paying” scale

and thc gcale applicable when thc exnensgis nre to come ocut of a

fund., The Scottigh practice has neover recogniscd or diffcrentiated

the various categorics or stendards which are apparently recognised

or distinruished in Inglish nractice, and appear in the case of

Gibbs v, vibbs 1952 Probate 3%2, =2nd in particular that category

which ig ?efarred in paragravh 4 af the Third Schedule to the
nglizsh ﬂé@al nid dcet, That paragraph nrovides that in taxing
such acccunts as the one in qucstion here, the scale is to be
in accorcance with "the oardinary rules apolicazble on a taxation
"as between solicitor and client vhere the costs are to be paid

A S e
“oq}_of a colon fund‘;n_which the client and others are inter:
"iested," This, as aprears from the judiment in the casc of
Gibbs is a scale or standard which;is rccognised and understood
in #ngland, 2nglish taxing practice has of course, its own
rules whi b are understood and rccogniscd by the profession and’
thess “ilf no doubt Lz relisted natﬂrally to the forms of English
busincss accounts, which nay well differ in many particulars
from thos¢ in use¢ hoere, Thig mians that onc must be extremely
cautious n secvking help from ¥nglish authorities upon expenses,
(even tho«h they be in relation to lcgal aid cascs), in the
solution =f g problem of Scottish practice and the interpretvation
of a Scotiish Statute, in which even the language of the relevant
provisiors differs in significant degree from that of its EZnglish
counterperrt. The only help which I think T get {rom the IEnglish

—

Act is tc note that it pinces the scale of taxation to be applied

e T e o e

to the acrount of a solicitor in legel aid cases in a lover or

S m e L

less generous category than that of "solicitor and client, client
paying” and it nay oc argued fron this that, other thin,s being
equal, ac a natter of goncral principle an interpretation designed

to produc: a comparable result shoald be vlaced upon the words

"."LS/'I



"as betwe nosolicitor end elicnt” oceurring in the Schedule to

the Jcottich Statute, sceing that in both couatrics a similar

orgarisation cxists for attaining lhu identical statutory pur:
tposc, ie finonced fron an identical source and that the funds
are aduigistered by comparable stuiutory bodies, I think there’
is subst;dce in that arpusent and T o therefore inclined to

favour sich an internretation of Ppragraph 6 of the Third Schedule
of the Udattish dct, unlesg there are coupelling reasons to the

e

contrary‘to te fownd either in tha language of that statute, or
in the technical interpretation piacid by Scottish practice on
the worde 'between Solicitor and ¢liaont,”" There is nothing in
the worde themselves fo prevent such a construction being placed
upoii ther as by thumselves and wifﬁout sufr'ix or explanation
they ure ambivalent and copable o two meanings leading to the
apnlicztion of diffeicnt scales of taxation according to the
construc-ion adopntud.

I ¢ 1 aleo of ovinion that trere is no cowpelling reason in
the lnngﬁﬁge ol the 3tatute to prc%ent auch an interpretation of
the rclevint words in pmragraph 6 of the Third Schegule of the

et ﬂor the statute provides thet the remuneration of the

golicitor and the recovery of his qutlays shall in the first

B N I N il Y

place coz: out of the Legal Aid Fund, which is a2 public fund

R e Wy Wy [ S R U e e N N

adninistercd by the Law Society., The Law Society are therefore

neither jreoprietors of the fund nor clients of the solicitor,

g W N i

becausc it is made clear by Sceticn 1 subscction 7 that the
L e NI N WL S s N

fact thav the services of counsel i o solicitor are giveﬁ‘%
R i W e e R I . . .

vay of Lijal iid shall not afi'ect the relationsnip between or

—

RN SR N e (2 . s~ -—
the rlghl, of counsgel, solicitor .fd Clltnt. It would thcrefore

appear t. me to follov from this ,nat t'.¢c client is the assisted
I R S I S W G

verson and that in conscquence thu Lhn Society does not stand

e TR T T R e e

in the r:lationship of client to .1¢ solicitor or to counsel,

B N I S

As the romuneration off the seliciior of an assisted person is

it SO e T N N R U S N

payeble wut of ¢ fund, and it is to thet fund which he looks for

g —\./"\_/\_/\_/ L A S IR T T S

payizent 7 his accow:t and not tc ais CllCht, he¢ 1s not concerncd

/ﬁ“’/k_4’W_//”\//’“—/”'\*’/’ -

with/




|
with the eourcs from vhicl the fund mny recover the whole or part

]
. , ! . . :
of the payment mide to him. Thug, when corsidering the tax-tion

of' the so.icitor's own nccouiit in & Lyl aid casc, the position

in fect is thot it is a cage which'is one ¢f a third party and

not th That beine so I am o2 the opinion that

\ ‘
the intcrqratqtion which should be nlnced upon the words " as
|
betvenn salicitor and client" when they apusar in the Third

Schedule of the 1949 ‘et is that th@ scale intended ig the lower

of tre two recogniscd solicitor and client scales (i.e.

solicitor
and clicnt, third psriy paying). That lower gcalec, is, in ny
opinion, t e apnrovriat: scale to fpoly vhen the exvenses, when

decieracd for, are piayeble not by the client himsclf, but out of

a orrticular fund, cf, ilood v. Curdon 23R, u.8.,. This view of

the motter weas obviougly thaet of the framcrs of the amended
version o1l the 1934 Ruleé of Court %o which I have referred. 3Dut
these Rulﬁﬂ only made cxolicit vhot in practice had long tesn
implicit,;und did notl in izy opinicr introduce any new principle or
scalc intr the taxation of eccountn. It appears to me therefore
thot the suditor has come to a wroré conclusion in principle as
to the geoie on wiiich these accoun”s showld be taxed, nnd that
the provci scelz in suecl texstion as this is the lowver of the
tvo recogriised "solicitor amd cliiert” scalis. In the present
c;se this nny b of litule importarce becnﬁse it mny very well
be that an rernrds counacel's fuws the ultimate result will be
the same, s the wuditor has exwrossed the viev that he does not
find hi:cglf able to say thet any ol these fees are unrcasonadble
or extraviyant or are such as migh® not %e properly paid to
courcel for the work in guestion b ~ solicitor on bernalf of or
in tire interast of his ciient irrersective of the sums likely
to be reci vored i the event of suicess in a litigation,

On tris vicw of the wstter, wiich annears to e to be
cminently seagonnible, 1t would not scem likely that cven on the
lower sca. . the feos ongeed by the nuditor should sufler further

reduction id indsed it is not cltcgether easy to appreciate

fully/
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fully th:: basie on vich in the party and prrty taxation the Tecs

charsed vars reduced to thoce allowsd, I should have thought

4
thet 1 tiddr were not unroavonzble ov cxtravagent they
e roduced.: It was Lard fresivent Inglis vho said the

Yancit is o the firct insterco tihe bost judge of what

"buosent to counssl and inre he disturses a fue there

“zrobubili sy thet he has not sent sre than is reasona

Tougn's Trs, v, Dusbnrton 'nter Concissioners 1 R. 879

ble,

vould rnot

t "the

fee should

ig a strong

)

tt

at 681,

Thzat was coid in 1872 ovd I have aleays understood it to be the

standard by vhich the annropristensss of fues 1s primarily judged.

A sinilar vicw was expree.cd by Lord Trayner in Rees v, liendersen

4 F, 813 then he said "the agent vho sends the fee, and ie, from

"his intiuate knowledge of the facts and character of the case he

i

"is condusting, able to cstinnte tae weork vhich his counsel will

"have to nerform, ic best anle to r'srm arn opinion as to the fee

"viich ouwrht to be sent. If, on ¢ consideration of the whole

"eircumeinces better itnmown to hir. than anyone, he sends a fue

"yhich i: not distinctly axtravngéqt I vould not ellow

the duditor

"to interfere with it.” DBoth thesc statoments are to be found at

page 451 of :aclarenls Vork on Iwzenses in the fuprene

and Sherifl

Courts -~ Scotland which hes bocr the standard guide to practice

on this topic since itc publication in 1912, But as I
Juditor has wrred here in princinle the aatter should

to hin for roconsileration,

think the

go tack

I »urn nov to consider tie MmJjuction to the way in vhich

the .uf tor uns denlt with the feos of medical vitnesses, It

woe nointained on behalf of the .ov Hocivty that the luditor

errod, in rosneet that the mattor is goverrned today by Rulc

354 (b of the fules of Court., %hat rule is in the following

tiras: "In tie cose of oo lccu.miture for Agent and Cliint

"expur os, tho party progenting the account shall substitute

"for “'.« sbove lirited mineral £é-g detailod chorges, and shall

"bo wlioucd 2ll expuenses roosontble and necessary in thieo partic:

“alar civecurwtnnees of c¢mein cnic, the rates of charpusbeing

“rcgul.t\d/
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"rioculat.d oy th Table,"” In the firet nlooe this is not = casc
of “ducurniﬁur: Tor agunt ~nd client Cpenses,”  In the sccond
place the l'.,lngju:.[e of the Tule mnug it clear that the phrace

‘1 I3 : ’
"the rotes o charges bedng regulated by the tables" rofers

back to the ords "detniled charges' and rolates only to thoss
nernitted substitutes for the "limitad general fcos' which arc
specified and described in Rule 554(&). A comparison of thg
1anguagé of Tule 354 (b) and that of £hc carlicr rules and regul:
satione zoing back through the £ules €f coemmmmccoom e
1634 to thc C;difying et of Bederw:t o 1913 and the Act of
Soderunt 187épak£ that interpretation »lein,  Consequently rulce

H
354(b) b lo] noyhini to do with the issut raised as to thuse outlays.
Tre terns of erulction 1 in the genwral rogulations in the act
of Bederunt o 1876 arc ng follows: - '"This table of fecs shall
"resulot. the tnxation off sccounts as well between agent and
"elient o Tetreen party and party; but witrn this distinction,
"thet vhere, as botween party and party, goneral charges of
"limitsd aiour:, such 2s Toking Instructions at the commencenent
"of a caose, Instructions o Precognition and Session Feo, only
"are z2llowid, .t shall be in the option of the zagent as against
"the clisnt tofsubstitute Tor thusc general fecs dctailed cherges
“for all ngcosfary busircss in connecticn with the cusge, the
"rates of chars 2 being reailated by thie tacle.”" The same words

v

sppeared 10 the Codifying et of Sederunt of 1913 Beok ¥, Chapter

1V in Rewulntion 1 of the (:nercl Kogulations as to the nreparatiomn

and toxation oi° accounts for judicinl nrocecdings. It waz only

in the caended tules of 1934 that o chante of language was intro:

tduced nnd tvo «2fegorics of solicitors nd client account wers
spceific: 11y wertioned, T hnve 2lr.ady referr:d to these, It
is thorcf~re quice plain th-t the language of Rule 3%54(b) as it
stands today ste s Jircetl: frou the iet of Sederunt of 1876
and that it is liuited in its apilication to those general
charpes aiich 2r€ chargns of liritad tiount such as those which

are speeifiied in 354 (a).

In/




el ? 1.
In my opinion thorefore the awditor was quite right in ro:
ferding hinsclf os froe to tax these outlays unhanp.red by the
tornsaof tale 354(0) but as he hos opplicd the scale which in
princ%plg [ thiink is wrons for the yeisoneg I hove givon, it
sceis to o T it the proper course here would be to sustain
the objecrions and ranit te the Luditor to consider and tnx

these outlig, both counsul's foes and the Yees for nudicul

vitnesses, in aceordnnce with the seals: whish in my view is

appropriztt in the circumstances,
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OFTION of LCHu rAYRICH
on
NOTE OF ORJ .CTIN3 ETC,
for
THT LAY 30CIETY OF 3COTLAND
in Causa

WILLIA DPARK
(Assisted Perscn)

against

COLVILLES LIAITED,

18th D:iceamber, 1959,

The pwewer in an zction for damages was successful and
received an‘award ol £5000. That’ swr is available to meet the
liability o0 the Legal Aid und for his expenses.  That would not
be g0 in mazy cases, {cr example in actions where no swi ofmoney
is at stake or where no sum of mone;r is recovered, or where the
legally aided person is the defender,  Parzies are agreed that
there is on y one scheme prescribed for the taxation of the
accounts of z solicitor who has actec for 2 legally aided person,
anc inat thet schemé must b2 aspplied irrespective of the presence
or absence .n the nands of the Law Scciety, which administers the
Legal 4id Frad, of sums to the credi of tne legally aided person,

So0licit»rs who hait acted fcr the pursuer, he beiug a leqpally
aided versor, required that their account of expenses in respect of
certain fees marked to counsel and certain fees paid to medical
witnesses srould be taxed. The account was therefore remitted to
the Auditor 'f the Court of 3ession t: tax. The remit was to tax
the account 13 bhetween agent and cliert, this being praescribed by

paragrzph 5 of the Third Schedule tc the Legal Aid and Solicitors

(5cotland, 4c%, 1949. The Lav: Society appeared at the taxation

and/




and ¢pjectad to certzin of the amounts claimed by ihe solicitors.
o

ghcre;fter, being dissetisfied with the way the Auditor dealt with

e ——— R s ~—— ———y —

their objections, the Law Socicty lodged & Note of Objeeticns to
B e W NI N N R e

the Auditor's Report, and the Lord Ordinary dealt with that. iicte,
— V/“M’M/'“V"———'“‘L,——-— e S -

The s.licitors for the pursuer have reelaimed against the Lord

Ordir:ry's judgment in regard to fess marked to counsel, and the

Law 3dcizty has reclaimed agai@st his judgment in regardé to fees

paid o medical witnesses,

Lefore the Lord Ordinary It was maintained thet the Law
Society had no title or interest to present the Hote of Objections,
— L W

The Lord Ordinsry rejegted that contention and it is no longer
N M B T B B T

insisted in.
—_ ..
T.a2 provisions of the Act ¢f 1649 which mainly affect the

matter are: (first) the ocxpenses in connection with the procecdings,

so far as they would ordinarily be paid in the first iustance by or
on tetilf of the solicitor are %o be so paid.  Sub-scction 2(3)(a).

(3econu) the solicis»r shall be paid out of the Legal Aid Fund and

any fo .6 &z to counsel are to ve pzid to the sclicivor instructing

hiv: ov' of thut fund. Sub-section 6(4). (Third) the sums payadble

to & solicitor ar councel for acting for a legally aided person are

not to exceed those ellowed under the Third Schedule to the 4ct.

Sub-scetion €(5). (Eggzzgl th¢ solicitor may nct take auny payment
—

in respz2ct of the legal aid except such payment as is directed by

Part 1 of the Act, Sub-sectior 2(3)(bv),

Trhig last provision disposc: of an overhead contention advanced
on behae'f of the solicitors for the pursuer, It was ergued that
the taxition in this instance chould have proceeded on the basis
that wh.t vas being taxed was 2 solicitor's extra-judicial account
against his client for the expenses incurred by him and not
recover hlc on a party =nd perty pasis, Apart from the legal zid

[4
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system o solicitor is entitled to recover from his client all
b

expenses Jhich it is within his authority, express or implied,

tu in;ur. These may well exceed the expenses which could be
recovercd under a taxation on a party and party basis or under a
taxation =23 between agent end cliznt, third party paying. But
under the icgal aid system a solicitor may not take any payment
from hia c#ient except such as is allawed under the Act of 1949,
which for -1l practical purpcses means alldhed under the Thnird
Schedule t@ the Act, Accordingly, the taxation of the account
of expcnscé of a solicitor who has scted for a legally aided
person must proceed in accordance with the rules laid down in the
Third dchelule, The situvation is ?Eiifﬁllbﬂiffffﬁff,fffﬂf829\

e e e N

where the .limt, not being legally aided, is free tc authorise
B e e NI R B B e T e -

expanses or. as genarcus a scale as he likes, he reimobursing his
R T N B I B i e e T e N
agent for all he has authorised. Under the legal aid scheme the
T T TNl oo e ey

assumpiion is that the solicitor is paid, not by his client, but

out of the Legal Aid Tund., The cost of the legal aid, as the

preamblc tc the act sets ocut, is to be defrayed wholly or vartly

out of moneys provided by Parliament.

Tre principal issue before us was as to the basis upon which
the accountlof expenses fell to be taxed, The critical provision
is containeg in paragraph 5 of the Third schedule to the Act, It
is in these terms: "Expenses snhall se texed for the purposes of
"this Scheduvle according to the ordinary rules and as between
"solicitor and client, Provided that no question ahell be raised
"as to the prowrizty of any act for shich prior approval was
"obtaine? as reguired by regulation', The proviso emphasiscs the
exception%%.celitions which obtgin»betwpenucligpt, solicitor and
the Law UQ??fty. For such exceptioral cxpenditure as the

Repulations may prescribe the solicitcr must obtein the nrior

!
consont,,



consant, nect of his client 2s he would if his c¢licnt vicre not

lepully aiced, but of the Law Socrevy,
* 0
The texration is to be according to the ordinary rules and as
between soricitor and client. Now for nearly a century a

distinctior has been e¢nforced according as the taxation was between

agent and chient, client paying, or between agent and client, third

party paying. If the taxation is ketween agent and client, third
SC'Z;L 5 party paying, all expcnses are 311§wed.whicﬁ'would be incurred by

/

,'}4,?9 4 27\7 a prudent min of business without sticial insFruction from his
client in w1 knowlgdge that the acco'mt would be taxed. Hoced v,
Gordon, 2% R, 675, per Lord kclaren. The rule has good sense
‘ behind it, The common instances of such a taxation are where
parties tu o Nultiplepoinding are allowed expenses as between
agent and ciient out of the fund in medio «r where parties to a
Special Case arc allowed such expenses cut of the trust estate,
In these ingtances the parties contrclling the fund or trust estate
have had no voice in controlling the scale on which the expenses
were incurred, It would be unfair to saddle them with eoxpenses
save such as would have been incurred by a prudent man of business,
If, howver, th2 taxation is betveon zgent and client, client
paying, the «lient ought to vay for all expenses vhich it was
. within the mandats of the agent, express or implied, to incur,
As it was >uy in the Rules of Court o' 1934 the client must pay
"those expenﬁes which are necessary ard proper as well as those
"authorised ly him."
In the present case I have no 1esitation in deciding that the
proper scale of taxation is as betweern agent and client, third

party paying. That is the truth of the situation under the legal

aid schene. In the majority of cases it is not the client who
will pay. 1: is a third party, the Law Society as administrators

of/



of the Legal Aid Fund.  Moreover the whole a2ssumption of the
schem¢ is that the client-;:;:;;??;:;:i;;\;;;;;;;;;\;;EEEEEEG;;:
onbany scake he chooses, but such would be the assumption unaer:
ilying a téxation as between agent and client, client paying.
It may be,ias the Lord Ordinary observes, that when the Auvditor
taxes the éccount of expenses as between agent and client,
third party paying, that scale will have little effect’en the
fees marked to counsel which are here in qu;stion, but that is
the scale cn which the zccount should be taxced.

A separate point arises as to the fees paid to four
doctors wne were wituesses to fact, not expert witnessces.,
The Rule applicable to these fees is Rule 354 of the Rules of
Court. It provides: "This Table of Fees shall regulate the
"taxation of Accounts in Judicizl proceedings (a) between party
"and party,’(b) between agent and client, and (c) between husband
"and wife i~ consistorial causeg, susject to the following
"distinctior s~
na) ... e b e e e e e e e e e e e e e e e e e e e e e e
"(b) In the case of a decerniture for agent and client expenses,
"the party presenting the account shall substitute for the above
"limited general fecs detailed charges, and shall be allowed all
"expenses reasonable and necessary in the particular circumstances
" of zach case, the rates of charges being regulated by the Table",’

Sub-parzgraph (b) is in error whozn it speaks of a2 decerniture
for agent and client expensas in this connection. 'fe are not at
the stage of 2 decerniture. VY'e are at the stage of the agent
presenting li.s account for taxation. Vhat is weant is plain
enough, It is a finding by the Court that the expenses shall be
taxed as bet-een agent and client. fhere is such a finding in
this case, The sub-paragraph opens by providing that the agent

shall/



shall susstitute detailed charges for certain limited general
charges mentioned ﬁn sub-paragraph (a). This will allow the
agent to claim for detailed items of work which in a party and
party taxation would be covered by limited general fees, The
sub-paragraph then procecds to provide for the determination of
vhat type: of items erc to be z2}laved. They are to b allowed
if they are reasonable and necessary in the circumstances of each
case. A% this stege the gub-paragraph is concerned with the
character of the items claimed, It is not s yet concerned
with the amount of the charge to be allowed in respect of any
particuler item, That is dealt with in the econcluding Yerds
of the sub.par~rraph =g follows "th» rates of charges being
"regulated by the Table",

The Lcrd Ordinary thought that sub-paragraph (b) dealt only
with such dstailed charges as could te substituted for the limited
general chatges specified in sub-paragraph (a)., He traced the
history of zub-paragr.-h (b) back thr-ough the Codifying Act of
Sederunt of 1913 to Regulation 1 of {ihe general regulations of
the Act of tnderunt of 1876. Regulstion 1 of the Act of Sederunt
of 1876 could be —cad as dealing only with such detailed charges
as could be ubstituted for the general charges of limited amount
therein set sut. But Reguletion 1 contained no provision fhat
the agent "stall be allowed all expen:es reasonable and necessary

"in the particular circumstances of each cese', the provision
which is to b found in sub-paragraph (b) of Rule 354. I read
that provisio~ 28 & general direcction applicable to all the types
of items whici may be claimed under an account which is to be

~

taxed as betwo:n agent end client, and i read the concluding

~

words of the sib-paragraph as providing that when any item fells
to bhe allowed (he rates of charges applicable to it shall be

those set out . n the Table..

In/



In my opanion therefore the Auditor should have applied to

the fues claimed in respect of the four doctors the rate set out

in the Table, wvhich is "such sum not exceeding £5:

5/- s the

"auditor may getermine",  This doeg not, of course, cover such

items as travelling and subsistence allowances, if
I suggest that we should remit the account of

the Auditor to tax in accordance with the opinions

LORD JUSTICE CLERK - I have had the opportunity of

Patrick's opiniem =74 1 have nothing tc add,
LORD MACKINTOS! - I agree,

LORD STRACHAN - I also agree.

ENY o
expenses to

above expregsed.

seeing Lord



