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with Section 5. .H is, as you know, Chairman 
of :hc Legal Aid ( ;?ntn~l Committee, and has 
11clJ during the pa~ year an exceptionally busy 
time because of the.•.hangcs that are now coming 
into operation. 

,. 
THE Li ;AL AID SCHEME 

Park (A. ".) v, Co!'l:illes Ltd. 

• 

Mr D. H. JAMES ,Edinburgh). l\'u President, 
Legal Aid is referda to on"pages 28 and 29 of 
the Annual Report] There are, I think, only 
two matters with which I would like to deal in 
supplement of whatis said in the Report, The 
first of these matters relates to the legal position 
in a case of Park v, C;O/t'I'!!CS, which is reported 
in the Notes of Le ral Decisions in Part 6 of 
J960 Scots Law TL res. As you know, gener­
all::..s.l:?cakir.g a wi ';tor'S account is adjusted 
with the Central CV.. :wiuee, bur of course it is 
open at any time fv. a solicitor to ask that his 
~unt should be t.:,·ed by the auditor, and in 
this case on the n )tion of the solicitor the 
account was rem.ittel;~ for taxation by the Audit<?}' 

_oi the Court of Se~j2!!:. Following upon the 
taxation a note of ·(:.)jections was taken to the 
Auditor's Report, ar \1 after certain proceedings 
a decision was given oy the Second Division of 
the Court of Session. The effect of that decision 
is that in a LeEI Aio case the solicitor's account 
should·oct'a.,,-ed on"t"i i~o3:sIS'()f agent andcllent, 
I El';:(rpar~-;-piiy j rig. ,. ... .- .... -~, 

•
 

. lii'rSli:Larcrion .ixpenscs " that is defined as
 
covering all ex1Jens~5 which a prudent man of
 
business, without SF ccial instructions from his
 
client, would incur j n the knowledge that his
 
account would be I xed, There has been a
 
suggestion made by .hc Glasgow Bar Associa­

tion, and I think ~ <0 by other people, that
 
advantage should be .aken of the present Legal
 
Ai~ Dill before Pal iament to have a clause
 
inserted whereby th. basis of taxation should
 
be declared to be age .t 3:lJ. client, client paying.
 
Thct is defined in "·.lcI.~:rcn on Expenses" as
 
follows : "The rul, i~ that the client is liable
 
[..~: all expenses reaso.ubly incurred by the agent
 
for the, transaction 0 I: the client's interest in the
 
suit, even although vuch expenses cannot be
 
recovered, from the I, oposirc party. The client
 

\ 

isiof course, also liable for any expenses which 
hclhas specially authorised, and it is proper and 
P' ~dent that agents should have their client's 
aLthority before incurring expenses of an extra­
ordinary character," .' 

If this was to be the basis of taxation, then an 
Aisistcd Person would be entitled to conduct 
the litigation in as extravagant a scale 'as he 
thought fit. III the case of an ordinary litigant 
th -re is some curb on expenditure because he 
kn :,ws that it is his own pocket that is suffering. 
In .he case of an Assisted Person upon thai basis 
of taxation there would be no such curb,' He 
WIld, for instance, insist that he got bothsenior 
and junior counsel in a simple undefended 
divorce case, or he might perhaps inform his 
age fit that he had read a report in some paper 
wr: tten by the Professor of Surgery at Singapore 
regarding head injuries, and he thought that he 
WOJJd be a very good man to have as a witness 
in ~is case where he had suffered from.head 
injll:ries in a motor accident. It would appear 
thd if the auditor was satisfied that' these 

f '­
ex! enses were authorised bv the client; then 
th~ ::ees and outlays would have to be passed 
as ~ gainst the Legal Aid fund. I would sJggest 
thar' perhaps these implications have not. been 
fully considered, and that the Law Society 
sheuld not support a motion that the basis of 
tax uion should be changed to agent and client, 
eli ~ nt paying. 

] here has been one further letter received 
froir, the Roval Faculty of Prccuratojs in 
GI2~go\\', in \\:hich they express some concern 
lest! an agent acting responsibly might! cite 
wit I csscs :0 attend u trial and it ultimately 
tun.cd out that the witnesses were unnecessary, 
and the solicitor would be left with personal 
liabi.ity for fees and expenses without recourse 
agajlls: the diem or anyone else. I would like 
to ;:uggest, however, that these fears arc un­
fou l;"h:d. An agent is entitled, as I indicarcd 
bcf'uc, to recover all expenses which a pruden! 
ma.i of business, without special instructions 
fro! his client, would incur in [he knowledge 
tha: .the account is to be taxed. That, I suggest, 
am];y covers fees and expenses of witnesses 
reasonably cited, even although these witnesses 
do 10t in fact give evidence. 
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The Central Commit ':ee both before and 
since Park v, Colt__illcs ~Jave passed fees and 
outlays to witnesses in th:se circumstances, lind 
I think even in the case ofPark v, Colcilles itself 
the Auditor allowed fees "tid outlays to witnesses 
who were cited but who did not in fact give 
evidence in that case. ~, 

There is one matter tr.at does concern me, 
and I know I am not alone' in the Law Society in 
this matter, and that is t:1 scale of fees payable 
to witnesses, in partie .lar to professional 
witnesses who give cviccnce not as skilled 
witnesses but on matters of fact. As you know, 
the Table provides in these cases for a fee not 
exceeding five guineas ~ day plus travelling 
expenses and maintenance. That Table I 
personally think is out-cf-date, and I would 
certainly lend what support I can to have an 
approach made to have tL'. Table reconsidered 
and the fees for professicr al witnesses brought 
up-to-date. If that is don-. I think that there is 
not vcry much to fear frorr Park v, Colvilles, and 
as I have already indicated I think it would be 
quite impracticable to have the basis of taxation 
altered to agent and client.' client paying. 

The only other matter that I would like to 
refer to is to Section 5. A:' you know, Section 5 
Legal Aid is the interrm Iiatc stage between 
pure advice under Sectior 7 and the Ordinary 
Legal Aid to which we l'e now accustomed 
under Section 1. Section ~ has been described 
as a negotiating certificate. It covers more than 
advice, it covers letters ar, j investigations into 
matters which might ultimately become the 
subject of a Section 1 Cer ificate. There have 
been considerable discussii :'s with St Andrew's 
House on various matters' -cgarding Section 5, 
and as a result the sche He was only finally 
approved earlier this week. It comes into force 
on Monday, and a circular letter will be issued 
some time in the beginnir..;,: of the week to all 
solicitors with reference t) Section 5, and an 
application form will be .ncluded, Prints of 
the scheme can be obtair.c i on application to 
the Society free of charge, and the regulations 
which of course are not our concern, can be pur­
chased from the Statione' {Office. I under­
stand they may, and I think' may' is perhaps the 
operative word, be availab' on Monday. 

A Conference was held yesterday of all the 
local secretaries when Legal Aid under Section 5 
was discussed, and application forms are wjtl~ 

the loca.i secretaries. . 
I thirt: that I should add that a Section 5 

Certificate is mainly for the purpose of negotia­
tion, and should not indicate to an opponent 
that an sction in Court is imminent. For the 
same reason the Jist of solicitors willing to give 
advice under Section 5 has been adopted as the 
list under Section 7, unless a solicitor specially 
asks that his name be excluded. The purpose 
of making it a Section 7 list rather than a Section 
1 list is' because it is recognised that some 
solicitors might be quite willing to give advice 
but migh; not be willing to act in an actual 
litigation, and it is hoped that there will be very 
few people who will ask that their names be 
removed from the list in connection with 
Section 5. Until it is seen how Section 5 works, 
I don't l~nk there is very much more I can 
usefully jdd, until you have seen the circular 
letter ant the scheme itself. 

THE l'RESIOENT. Thank you very much, 
Mr [ames, The Report is now before you. It 
has been inoved and seconded. Are there any 
questions? 

Mr Hlj{RY FLOWERS (Glasgow). Mr Presi-~ 

dent, before we proceed to the present motion.j, 
may I enc,uire if at any stage later on we are i 

going to have an opportunity of discussing M.l' . 
James's remarks. .; 

THE CfJAIRMAN. You can do it now if you' 
like. },t: James's remarks in what connection? 

Mr FwVtERs (Glasgow). In connection with 
Park v, Ccloilles. 

THE PI.ESIDENT. I think it would be better 
to deal with that now. 

Mr FLOWERS. I disagree entirely with Mr 
James's definition of the scale, agent and client, 
client paying. He has added on to the end of it 
the specific case of work authorised by the client 
specially.S'ow, I don't think that is an intrinsic 
part at all of the agent and client, client paying 
basis. Tl.erc is a whole series of cases on this, 
as to defiling what is agent and client, client 
paying, and agent and client, third party paying. 
It is quite astonishing to read these. It can be 
seen that a some cases precognitions were not 

107 



I
 
) 

OPIFIOH of LORD CfJlERON 

in 

llCfJ'E of OBJECTIONS 

for 

THE LA\iISOCIE'l'Y of SCOTLAND 
~: 

to ~uditor~s Report 

on 

Acc~unt of Expenses 

,:: in causa. 

VII.jL~; PARK (A. P. ) 

againste-' 
COiNI1LES LllUTED. 

iJc;Q2nd July, 
:~ 

This i3 a Note of Gbjections to:the Auditor's Report ~n the 

taxati~n of the business account of the solicitors who acted for the 

pursuer in .n aetion of damages in which the pursuer who vas an 

assisted person was successful, rece~'ling an award of damages of 

£5,000. ThE solicitors and the Lav ~:>Ci0ty, not having reached 

~,~-,------~--------~---""'-~ 

• 
agreement ill. terms of ?aragra h 6 of the Third Schedule to the 
~-

~-

and fees pa i.. to certain ::Ie. 'cal \':i t n..as es to be fixed by t axa tdon , 
-~ <~~<-----:J 

The mittel' c~e before the Aud:tor on a remit to him on the 

mot i on of the solicitors for the pursi or. The rel;]i t VlSS to the 

Auditor of tl~) Court of Scssion\to tax as between solicitor and 

client &~d to report in terms of Paragr~ph 5 (Sic) of the Third 

Sehe dule to t.ie Legal Aid Solicit,)rs I (Scotland) Act, 1949 and 
~ 

Section 4 sub se ctd on 6 of ·the Act of Snierunt (Legal Md Rules) 

1958. 'l'I12.t mo .I on was inti!'latod to th-; ' WVi Society and as a 

result t11C'Y wce r eprescn ted at the tax t.i on , 3cing d.i ssa t i ati ed 

Vii th th0 l':P"',y i wh i ch the rna t t er was d i s pos ed of by the Aud:L t~~' J 

_-L -~_~~ 

tn res ~ t of Counsels' fees 
~~~7_ 

Legal Aid Sc ',i.i tors 1 

~,. 

the amount Fxable b 

tho/ 
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the· La» Society ha a nO',1 lodged t:·~c proscn t hote of Objections 

whi ch :- .Lat os to ccr tru n ;'Xl,)'r.1cnts to scni or and junior counsel and 

to mcdi ca l va tnc sscs eo oct out t t he 1I0t,. ~ 
point L': ,I::~S me.Ln tzri nod on behnL.i of the solicitors that in this
 
~- ."
 

case thq La1'1 Society had no tith;' or int8rE:'st to insist in the. 
~t 

present 'objections and that as n{lards the merits the objections 
~ 

Here il: .founded. I am nc.tisfied,\in vie~ of the terms of paral 

:grnph 6j of the Thini Scl-eduI e tc I the 
~7
 

SOCi8ty,i to ~hom the motion for remit of the business account of
 
.....--...-.....-.............­
the solid tors to the: im6.itor was: properly intimated, had a 
~~ 

ti t l o tc upoear before the Audi tor' and have a title to present 
~~ _ I.....--"-'"_--..........."'-'"~ __~ __--.e:.-c.~_-e..----

this I;o~ of Objections. Upon tho question of their interest I
 
~-~
 
had som~ doubts, but hnve CJme t o i·:t\.,..e conclusion that the Law 

;';l 

Society i.ave a sufficient intE:rGs'~? to support their title. Under 

the Lcga'. Aid .\ct, the admfnf atrnrl on of the Legal Aid fund is 

1 and a nlici tor I s account is prihn.rily the liability of the 
~._--_.. 

• 

Legal Ai~" fund in tems of Sectio~_6 subsection 4 of the Act.' It 

is hovevr ;; provided by ::5ection 1 s.ibse c ti on 7 that save as ex: 

:pressly provid ed by or under this" P0!tof this Act the fact that 

the servf .es of counsel or a solicHor are given by way of Legal 

Aid shaL, not af'f'e c t the relations;lip be tween or the rights of 

coun£el, ; olicitor and client. So~icitors' remuneration is pay:
1 

:able in ;°'1e firs:· pIa cc out of th,;'; Lega I ,tid Fund and Paragraph 

6 of the: "lird Schedule mckss provt ai on for agreement b e ttzeen 

the Law Scdtty and t::e solicitor ttl when the amount is payable 

in the fiz- ,t Lns tance out of the Lega l ,'dd Fund , as to tho anoun t 

of out Iuys ror feGs to be payab l e tethe solicitor, and goes on 

to provide that in such a ca.se the. "Jount shall be treated as 

if it rtE:l'",~n ':l1ount a Ll owcd on t<:xdion. The paragraph also 

contuins9. proviso t.ha t it shall no: have effect in relation to 
{. 

any anount .f any person to or by 1':[ JL1 such amount is payabl e in 

v.h ol c or in part requires it to be Lxed by tuxat i cn, It is in 
: 

this Paragr.iph that the solici tor',~ right to cone to taxn t i on in 

dcf'auI t/ 

i 
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cl"f"ul t of ·".D'c.ncnt b.rtwo on h i rn Flld tho La\'1 Society is to be 

found. L soona to me thc\t it fol101':8 from this that if thE: 

Golic'l tor .nac tho right to GOliK to taxation the Hpuropric.tc 
~,......""-----.....--.._"'-""--"'----..-".......-­
cont.red i ctor is the I.e.\'! Sod cty, ar.d t ha t therefore by plain 
~..(..,........",..~----V"""--./'_o-""------"-----------'-~---"'---

a ~itJ.0 to appear to objcc t end,implicr..tion the WI: Soct e ty has 
• ".I~._~. - • 

to car-ry 9ny objections s t at ed to dppenl by \i!1Y of Note of 
~} . :!.,-~-<.-<---.:~~------,-

Ob je c t i ona to the: Audi tnr ' a Et..'T)Ort.!. I thercf'cro thir.K tha t tho 
~':'-'Z------"''--'I:..------'"( 

L1'.\'1 Socie':,"s title: to present thc'so·objectior,£. is undoubted. It 

Society hed no intercf;t to pursue the I:l£1tter, observing that the 

amount I"ihi:h they wouLd 118. 'Ii: to PI1;Y': to the soli ci tor on hi s 

busineus ~~count, in 30 fnr ns net covered by eXPEnses recovered 

from the c<jlposin3 pcr ty , vouId be a' prior charge upon the damagea 
! 

recover-ed lJy the pursuor , such d:U:la[(!S bo i ng paycb Le in the first 

plecs to th" lc»: Society in t er.s (:f Se:ction 3 of the .~ct • There 
:

.1 

i 
S('C;.Js to be some force Ln th; s , but as in the nr-ose n t C9.se the 

1.,"11'1 Soc i ot: is rc,isirltj c, que s t i on 0; principle on the; interprGt: 
l 

:£'.tion of ,b2 :~ct and Schcdul e , 11;~i~h wi Ll , if estc.blished, 
~.~~ '--- _ ~ fo--­

af'fo ct not only such c. caae ns the 'j)~..::scnt but also cases whore 
.. _~.~~ ..\...--- -....--.:..~---....--- .._.- -:-:-. '--"'...---. ~. ,--. '-- .; 

~~~~~~~:~~s.~~r ~e.:..:.ur::.- r~?~~ / 

~~~~~1,~~.t~~1:.d~~_:~h:.!<i'~?C:':t.y~t~ 
of the proje r ty r-ccovcr-cd , I thiny,:- thu t they have c. suf'f'Lci ent 
-<"--'e-- L-- .~'Z-..,...-z.-.-.2.--'-<- <:-, .., . <...-- c..-­

interc:st tc L~aint2.in thc i r prr-svn t c ojc c tf ons , 
~·L.--"-~L.~~-·L-- -L-- <....--"""<...... 

The i ssuo on the Eluri t s is ?S -:-0 tho ba ai s on wruch the 

solicitors' Q.ccount should 'be t?x<.d. It is provided ty Para:----------.. ---­- ,----. 
:grnl)h 5 of the; Third Schedul c to th e ,"ct that exoe nso s shal I 
_.- "'-----..-. ---~------- '--­
be taxed f J the purposes of' tLis Sc.icdu l e according to the-- -~ -,' ~ ---.-... --_. 
ord i nary ru) 0S and a s bo tvro vn solici tor and client. The question 

---~, ---~_.. "'-----.~-_.-----. \ __.~ ,---' . ------ ­
is, how are the vord s "as bo tvecn so .. ici tor and client" to be 

'j 

Lrrtc rpre tcd The Scottish nr2.ctice »i nco 1876 and earlier has 

o 
been to re cc gni s c fou.r acr.Lc n of t['.Jc~',;ion:- Party and PP..:::f,Yi 

t 11:) ". tn' d ~. t~d~:~t----l''-- t agcn \..d~~_..!... ;.111' par y pC'./1.ngi, n.cen 1'..:': C 1.2n , c r en 
~ ----------------~...... -:" --.-- ..--------._---,. 
payir.fj nnd ~0l:8istorial. It I'!':~S on] y in the amr-nd cd RelIcs of 
~ 

Court of 19>;~ th:~t the d i at i.nc t i on be tv.ocn th~, dif1'c'r"nt s c-i l os 

off 
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of taxntior.; so Li c; tOT and cl i cnt , c:i:il;nt rJf.tyint: and solid tor 

nnd c.li cn t , third p':lrty p:>.yint' \,:20 fer tho first and only time 

SpCcil'{call~' refcrr:,d to in :~ct of S~dc'ru!'lt or }~l" of Court. 

For the fil';;t and only ti:,:l~ since 10;6 tho r e appear-ed in the 

GE:ncrnl rG~:u1::ltion r(:1".r0nc(.) to the iiff02rl:ncG in s ca.Lo s of 

taxata on rlr:r\.' tnxa t i.on ','i~'S on a solicitor and client basis, 

The r1ifr\:r~ 'ICC I;lS s ta tc d in these 1"'",,1(:3 wen (u) II';,118n a third 
I 

par-ty or fund is "pcyinc::" and (b) ",1nL:n the .c.Li ont is paying" 

and both v;c:,c relc t cd to cases of d',cerni ture for expense s , 

'Ihc se rul o.s further »rovi rod t:Hl.t ,h,ccrni ture under (a) "shall 
~ 

"cover those exocnscs 17!lich 'Iould hi} Ln cur-r'od by [\. prudent man 
~ ~~,,--....

~c A L (- -, ~ Pc., '.' ," . "of bus Lno.s '"Iithout 8'00ci".1 instruction from the client in the 
~.,~~-~~~ 

"knollledg0 t!~\t tbto- account would be t.J.XGU" end under (b) "those 
~.~~ """'GIll ~ 'Iiiiie: C=::--e::: ..,"'-----_____.­

"cxpons es I',hich urc ne ceo sary and ,!,~:)!!er in the: Ln t ero s t.s of the 
----....- .._-_ .. --- ...,~--~_ "-­

"cl i crrt ~s1lell as th oae au thor i aed by hio", The lanBunge used 
.' -----l-. ----I...---"'-.-----~.-....---------~ 

to de scrfb.i ,,~(a) is pr'c c i ee l y th.i t of Lord .Ic Lar-on in thE:: 

caae of Ik .<1 v. Gonion 23 R, 675 \':hch is quoted in jJaclaren on 

Expenao s uc p~g.:< 509, It is to be -io tcd thn t no distinction wus 

I( ~\ II ,
drawn bet\" )" n thE' c?.tegor;r of thire' party paying and fund paying. 

This specific d02fini t i on 0:' acc oun ts and definition of appr-opr i.at.c 

scales of taxa t i on disn?:lpel1rs in tho current RuLos of Court, and 

• they ere s. lent on the question of ciff,n-il1€ scales in r-cspo c t 

of th o ta>"tion of solicitor and cl i.en t accounts, where there 

has been c. dc ce rn i ture for expenses on that scnlc. But that 

does not r:!,~an tha t the dLf'f'er-ence hr.s been lliped out or that 

any 1'8['.1 ("w.nG': in prac t i.ce has bell: brought about by the----- ...-- .... 
omission -: :OrJ thE. curr,mt Rules of ~he language I have quoted. 

I think t\' at to-day the scal s s to t. : app Lr ed are just those 

r:hich hav: been ,:l,J(lli8d in th", 1).;....8·'" and thc.t in thc texntion of 

nccounts In a solicitor and client bnnis there arc only two 

.t 
thn t are,:ecoeni"-"d in Scottish prv.c t i cc , Le. Solicitor and 

~ ~ ~ 

clier.t, 11 ird party pny i.ng ; eo Li c i r or- and cLiezt , client paying,=.'. n --:-,"'",.------------__-'-_ 

and that· no s tandard app Li cab Ie t. tho first is as laid down 

in thc p£'.:,w.ge f'r-om Lord ;ick.ron'~~judgr:1Cnt to 'r7hich I have 

nfcrrGd/ 
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rcfcrr"d.: 

I do, not think that the~';:; 5.s (lny \inrr2.nt for the.- v i ew that 
; I 

Sco t t i sh v-r-ac t i cr: rcc(){;nincs 3.T!j c thor d i s t i r.c t i on or tha t tho re 

is a <list i nc t.i on i:i subs tunc; bct'.i".n the "third pnr ty p['.yinc" 5C;:'::'~ 

fund. 'I'~,~; SCOtti8l: practice hes ncvc r r'e cogrri sc-d or cJii'fc'rentinte:cl 

the vard ous c'J.toeor'i.:s or atandar'da whi ch 1\r0 appm'en t Iy r ocogrri sed 

or distir:::,'Ui::::hud b :::nt3"lish ;Jrn.ctic',:, and appeur' in the case: of 

Gibbs v.Cibbs 1952 Proba t.c 332, and in par-ti cu Iar that category 

whi ch i~ .rof'o rr-ed in ?c.rL'.crflph 4 of the 'I'hdrd Schedule to -the 

such ncccants as t~,: one in question ~cr~, the scnle is to be 

in accorx.nnc e wi th "th" .')rdinarj' rules appl i cab I.e on a tnxe t i on 

"us b(;tl':c.:n solici tor and client v.her e th e costs an to be pad d 

"out of a COI:tr.\On fund i n ;':hich the cLi en t :'\!Ld others are inter: 

"s os t cd ;" This, as ap·)0:1.rS ~ror.l the:: judp:1i.:nt in the case of 

B:fu aa a sC;J,lE.- or standard vh i ch 1:::; r e cogru sed and understood 

in !~nglo.nd. ~-:nglish trocir.(;· pr-act.i ce hue of COUT:;)(=;, its own 

rules rih:'.. h nr-c understood and rc;cognin.:::1 by the profession and 

the sc v11: no doubt b; rGJr:tc.·d nn turnl Iy to tho fOYf:ls of Eng-lish 

buai nc so Lccounts, ·./hich r,o.y \'I£oll differ in many particulars 

from t.boe.o in USl h ore , This rna ans th-i t one must b8 ex tr-emely 

cautious :"n se\.:king he Lp froffi~cli:Jh au thori tic-s upon experise s , 

(ever, tho ,.e;h they be in rE1<·, ti on to legal aid cases}, in the 

Dolution:f a prob102r.l of Scotti:;!', pr!).ctice nnd the inti:'rpretation 

of 11 Sco ttd ch Statute, in \"hich ever. th s 1!l.n/:;:"Uage of the r-el evan t 

pr-ovi s i or.a differs in significant d0[Tee from th'..Lt of i ts ~nglish 

count.o rps.rt , The only help whi ch I think r fet from the English 

.\ct iG tc not s tha t it pt.a cc s th c ecal e of taxatd on to be applied
"-......--- ,.-...... - ... ,"'- ..._'._.. .... .,.-." . _._-­

to the nc count of n solicitor i:1 16Eu1 aid cases in 8. 10\;01' or 

1E.:SG ~t'ner'ous cute-Gory th2J1 _tlVtt I)[ "soHei. tor and cl i e nt , client 

pay i nc " .u.d it ::18,)' 00 argued fron this th.vt , other th i n., S being 

equ~1, a£ D. ~att0r of c~nc:rnl prin~ip10 ~n interpret~tion dGsi~1cj 

to produc: a cor.pa r ab Le r esu I t sno i l d be- pIa ced upon the words 
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":18 be t':!l: r: so Li.c i tOT ':)~d cLi un t " occur r.l n., ii, the; Sch c(1'..:.1 '.: to 

tho _kot t i sl: Statute, :.iC'::i:1G t:::,t ir. both coun t r i e a 2. sir.:ibr 

or{p.r..is~t:.'Jn cx i s t s fo r att:;inirw the idcontical s ta tu t ory pur: 

:pODC, if f'Lnanccd f r ora nn idcntisrcl sour-co and th at; trw funds 

ar'e ad!:lil.i$t~I'2d by conp~:r.::bL; st:.:,tutory b od i es , I think thcr-e ' 

is sub ataic e in "';.L:~t nrCU.'".tmt and I [JJ:~ thGr,;;,for0 Lnc l I ned to 

favour CL en .m in tl:r;1re tn ti on of ?o.rnf,T:lph 6 of th 0 Third ScheduI.e 

1 . 
of t he ·.d,)ttis~~ Act , un Ie ss there aro coo..pe Ll i ng rO.:1.30nS to the 

in th,~ t e chrn cn.I Ln te r-pr-etnt i on p i.. c<;d by Scottish practi c e on 

t hv wor d; "bo tvevn Solici tor and (li,")~t." 'I'hore is nothing in 

the \lOr-cJ.f. tl:.:m:;u1v0s to pr-evcn t si.ch. a constructi on be i ng pLacod 

upon th"r; D,!> by t.hunae Ive s and y/i~l',out suffix or exp Iana t i on 

thloY are amb LvnIent and ccpab.l e 0:' t.wo ncan i ngs 1eadin[<: to the, 

a.p:Jlic,;"';.j or; of diff01'i,;!11,; scales of t.axa ti on accor'd i ng to the 

I ( ~ a.Lso of opinion t',at tr.ero is no compe l Li ng r-ea son i11 
I 

the Langu.ige of the 3t.'ltuto to nre ven t such an inter1)rete.tion of 

tho r cLov .n t wcr'ds in p'~ragraph 6 of tho.'! l'hird ScheCuli: of the 

.ict , No~ thG s te tu tc pr-ov id os thc t . t h e remune re tf.on of the 
----...._---------~~-

solici tcr and the recovery of his -iu t Lays sha l I in the first 
~-
pLaco co:" out of thi:: LE-G'l'>l ,'.id Fi nd , which is a public fund 
~. 

adrri.nd s t e rc d by thb Law Socf e ty• 'Ih<: Lo.\1 Society are therefore 
~. ~ .... -~.. "......--...--'.. 

nei th er I ropi'Le t.or-a of the fund nor cLi cr.ts of the solid tor, 
~- ...~-",----~ 

because j t is i.'iL'.clC: c1e:~r by Sl;ctic'n I sub sc ct i on 7 th:-tt the 
.....---.-. ---..--...._-...._--........_~-'--- -~.----------~- ..'---•. 

f'act thc.'· t he services of counue I )1' :'. so Li c i tor an: given"-oy 
-----.........-. ~..~----------- -----_ .. '--.-- '-- .... "--_. "-­

\'Jtty of L :;u1 ;',ic shall not af iec t thE: r eLat i on sh i p be twoe n or _., -----~-_.- -,----_." . '---""---------_.. "'--. -----_.. 

the.' rig!. i;; of C01Ll1Uul, solici tor (:r,d client. It would therefore 
________ : .---~~_. "._.• __''--.--.. , '-- -- L...--."",,, ~-"--'c:'----'-

app ca.r t. oe to f0110\; f'r-on tLis ·.h2.t t'.o cl i erit is the as s i s t.ed 
----......... ,...--~_ ..- .• ,,-.--"----~-----. -_. '---.• - .I...­

pc r-son ru.d tha t in consequence th o L(~',': Society does not stand
 
~-~--------_.-_.<---_.<--...-<::.--<----~
 

in the r .La tionship of cl i erit to ·'10 solicitor or to COWJ::lcl, 

~-~_..~-_.Z--- '-'-e::..--"~""~--- e:..--,... 

As tho 1" munera tf on of th e solid':)r of an a s s i s t ed person is 
-----------....~~."---_.~- ....... -_..--~.... <.----.~ .--- ----_.~.
 

payab Ie C,.lt of,~ f'und, and i t is ';:·0 th?t fund r:hich he Looks for 
~",. ~---"-_.. -,---_.L----'.. .---- ._..--.-~ ,.. ~-_.-... ~ ",,--_. 

payncnt ,r his account and not t c ;li s eli0ii't, he: is not eonccrncrj 
~. ~~.- ---_.<....----<:... 
wi tr:/ 
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rti th th c courc.; frol c: vh i cl V"l: fU!1c! rl:'Y rCC()VET thL ';JhoL:: or pa r t 

I 

of the, payr.cn t r.,"d i; to h i n, 'I'hus , !,':L on COUJidcrin[;' thE:' tax ti on 

of the no , lei tor' ~~ cnr. ·~ccou;.t in L Iced. ni d case, t.h:: posi t i cn 

n~.!-.t:12~ ..C.:'i;~~,~_,P':~i~,n/:. Th",t bci::r so I [11: 0' the oprni on tha t 
I 

the int",rln,'t'ltion ',:'):ieh should ue n l nccd upon the r.cr-d s II ::0 
! 

be t.rre.r, s,)liei tor rind eli en t " when th,,'y i'lp'.lF;::lr in the T':ir'd 

Schc-iu l o nf' th c 19';'<) ;'.ct is tl:':t thF sca l c ,intcndC'd is the 101','Gr 
I 
I', 

at:. t . ". t','/,) r,_'coL;nis0d solid tor :lm". cLi.cn t sC,11GS (i. c. solicitor 

and c l f cn t , third pr.r ty p~,ying). 'lhn t 10l"Gr s cal c, is, in r,w 

decvrncd for, nrc: p:,yrctlle net by t!CI,1 c l i cn t h i nsc Lf", but out of 

the ;::::,ttc:: was obvi ous Iy tt.. ... t of tt0 f'rnmcr s of th c ancnd cd 

ver-si on 011 the- 1934 RuLas of COlU"t to which I have rd'0rred. But 

thCSG Huh)':. only nade cxpl i c ; t '.ih;'.~ in pr act t ce had long cc cn 
! 

ioplicit, .and did not ie: ,Jy opinicr introduce any new pri ncc.p Le or 

scal c intr" the tax t:.ti on of :lC(;OU!1t~,.. It t\OpLnrs to me thc::n:£'orc 

thr-t t h, ,\',ldi tor ha s cone to Co wror.g conclusion i.n pr-i.nc i pIe as 

• 
the prcoc i scal c in such t sxr.t.i on as t:~is is the: 10;,'::1' of the; 

two T(.:cO{;?:·lsed "so l i ct t or and cLt er t " ::Jc:Jl'_s. In the; pr-esent 

finG hi~:,~,!lf .:'.018 to say tho: t any «,' the s\:': fuIJS 'lr," uru-casonab Le 

or cxtr::tv'\:;nnt or ar", such as ;:lifh~: not 'be: pr-oper-Ly pa i d to 

counse I f::, r til" 170rk il: question b;: :'. solici tor on b cr.aLf of or 

to b., r e c: '10r£,d ir: th e event of SU:C23S in :'l liti,~'e.tion. 

On t ! i s vi cw of th" ::;"ttc:r, l'i,~iclJ 2.~'00'lrS to r.: to b e 
t 

d,iinlntly .~0·lson··,bL, it woul d not 6(.'(.1:1 likely tha t cv en on the: t 

1or.. 01' 8C:", ~ tho !'\;OD rY:~'I~~;;,'d by thE «ud ; tor should suffer further 

reduc t.i on .nd int~'(d it i~; not ,.ltcg(~th(;'r C8."y to p..prrt:c.iah~ 

fnJly/ 
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thc t if 
~ 

t1.c!r \/C1'" :10~ unrv.aco ncb l « U1" ,~ztrf'Vllecnt tht. J' v.ouLd root "'--' 'r--··-'·""",,,, ." , 
be r{;rh"c"d ,; It \'1,\13 !.:Jl·C: 1 r(;~;i:!,,::t Jnclis vh o sa i d th:t. "th.:: 

1'~;I'Q1;'~'Jili;1 th.. t he h:',~; not s,::rt :,' :'1'':: tll,'1?, is r oa sonab l c.." 

s t.andrrrd b{ ,;,'hicL the: r'lJpropri:.,t':::l,;ns of ft-os is pri.mar-i Ly judgod. 

"hi a intii.l~te :mo\'i10d(;c of the, f'ac ts and charnc tc r of the. ccsc he 
! 

"is co nduat.i rvr , ab Lc to C.Sti:.1'ltJ t.ic vork \;hich his counsc I vri Ll 

"have to ucrf or-n , is oe s t a,111:' to i":1l;:: an oparri on as to the fee 

''\Il'.iC~l o\..,~ht to b2 sent. If, on r cous i.der'a t i on of the whole 

"ci r-curtsv vnc cs bet tc r k:1o\'::1 to h i.:. than anyono , h e sendc r. f0C 

"vh i ch i: not d i s t i nc t I y <,xtro.V"evlt I woul d not allo\'! tho .iud i t or 

page 451 of : .acLaren '8 ',,'or!,: 0:1 ::x:..:nsc:s in the ~uprcr~e and Sh(:riff 

• on t11is topic s i nc c its pub Li c.vt i ':'1: b 1912. But c s I thinJ-: the 

to hi!:'! far r'cconsi,' ..rrrt i cn , 

I »urn nov to co ns i dcr tr,e ,'bj"ction to the; \'Iay in \,'!!ich 

th'3.ct": tor ,;:,5 d..:dt v!it!l the fU:fi of r.J~dicYll \:itm:.sscs. It 

\~r:.s f.l',):1tdni.:d on bl'r[',lf 0::.' th",.Qlj ;jochty that the .\udi tor 

erred, i n r os oc c t thn t tho L',~tt\~' is ;ovLTr:ed today by Rule 

354 (0' of th; ftulcos of' Court. r~hc·,t ru l e is in the fo11or:il1(5 

td",S: "In til':: co sc of' [', ':"c(,,'!liturc for ;'~gent and ClLnt 

1/0;('9'3' ,;5, t!",I, pr.rty pr\.s<:ntil'lf: tr«. ac coun t sl.a l I subs t i.tu t o 

"rc "1"( r 1/J. .. V'" ~ . l..........
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pIr; C0 t:L l',,]j{;-U~;('E: OJ the rul , ;!' ,",:"D i t c l.c« r th? ttl,,; phri\f<? 

I 

"tile y:~ t os c: cl:::r!>s bdnt: rCb,'Ul," ted loy t r«; t,<,bles" ]·"fcrs 

l:'.l\3U:iD~ or luLo 354 (b) and th2.t of thf.! cnr-Li c r ru I c s and rE£"Ul: 

:'ltiOn!; .:':oin,: t~Cl: throueh the tu1<'3 e1' ---- ..-------- ..---------­

1934 to the Ccldifying .i c t of ~,-,d0ru;,t 01 1913 and tr.e .'~ct of 

;=';cd8runt Hl7Epak.e tr,'lt int"r:n';ct(:tioll ;:>ldn. Consuquc n t.Ly rule: 

354(b) hcs nothi~ to do with the iSSUL r~i~cd as to th09b out18js .• 
I 

of Ji;dc,runt 0;' 1876 :In, ~e f'o l l owa r - "f'h i s table of f'ucs sha l I 

"rE:.'(;u1,', t., t' .•; k.x~ ti 0;: or account s as Ii ell be'twne n ?Ben t and 

"cLf.cnt 0.;:; 'cct/(;,,!1 D'~rty~nd par ty; but wi tr. this d i s t l nc t i on , 

"tbc.t \.'her,:;, a a be tween par-ty and party , [e!'leral cf:"rrscs of 

"lil~,i L·d ~OUI:;, such ."-8 Tc.kir,g. Ins t.ruc t i ona at the comncncencnt 

"of :'. Ci:l3C, I~,;tructions f'r Precogni tim and S0ssion F'0~', only 

I 

"for a I I ?1(.c·:s.,!::-.ry busi n.ss in c-snnoc t i cr Vlith the C,tSC, the 

"r-a t es of char. ': b81l:r rCf."Ill'1te:.d b:; tllifi t.ac Lc ;" Th(; SCD8 word s 

D.poe,:lrc-d i:1 t!",C Codifyinl, .cc t of :::"d",l'Ulit of 1913 Beak K, Chilpter 

and tuxa t i on Of account s for juJici"l proce0dincs. It ;1~3 on I y 

8:>c'cific:,ll~' !,1"'J,I,iond. -r: h,';" ::.ll',.c:c'y l(,f<.-rr,:d to th''::2f;, It 

s tcnd s t cday s t., :3 ,.1ircctl:' f r o.: th<:. .i c t of Sederunt of 1876 

and th nt it is li:.:it<:Q in its ~n,liC:Qtion to those geric r-il 

ch.::rr>:·g ..l.Lch ~T'" r:h:lTg-C.S oi' li!,iL~l :::ount such nf; those r:hie!: 

~rc spccifi0d in 554 (a). 

In/ 
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SG~:':8 to ._ l;',t the: pr():p(~r cour-se he r o :·.'ould be. to sus tn i n 

pri nc i nl; 

these: ou t Li:;», both counsel's f .. ~s::.nd the ~'eGs for :l~'dic:ll 

, 
I'i t~KS.:;c. G I in .'1.Cc'·:rd:-,ncc: VIi th the scaL. V;11 i~::\'l in 1:1;)' vi <::\'/ is 



CpPY 

on
 

NOTE; r.~F 0l\J :C'1'IGL3 B'l'C.
 

for
 

Tii"S lA'" 30e lli'l'Y OF SCOrl'I.,,\::j)
 

In Causa
 

'\:J ILL IA!:[ mRK
 
(Assisted Person) 

aGainst 

COLVILLES LDiI'l'BD. 

rl'he puiate r in an action for damage s Vias successful and 

received i?n,a.··.·rard of £5000. That' sum is ava i Lab I.e to nee t the 

Li ab.i Li t ;' .J L the Lel!::l.l Aid ;"und for hie expenaes , Th9.t '.'Iould not 

be HO in mat y (:['...'Je8, fer' e xanp l e in actions wh"'.l·c no St~~, of'noney 

is a 1; stake: or vll:ere no sun of noney is r-ecovered , or where the 

there is on y one scheme prescribed »,1' the taxation of the 

ac count s of f"," solicitor '"ho has ac ter. for :·1 legally a i de d person, 

an d t(:<'.t th s.c s chorre muat be <;,pj)lied irrespective of tile presence 

or absence·.,'l the i:~···i.nd3 ,,'f the La':; Scciety, whi ct: adm i.n'i s t er s the 

Legal Aid F', rid, of SUIT,S to t he ercdL of t he bgally a i ded person. 

Solicit ')::'8 ,:hl) ha« ac t e d f'o r the pursue!', he beinG a leGally 

aided ~)0rSOr required that their account of expenses in respect ofI 

cer t a in fe e~; maz'ked to counsel and certain fees paid to medical 

witnesses s r ou l d be taxed. I'he acco...U1t ":8.8 therefore r-em i tted to 

the Auditor . f the Cour t (If Session t. . tax. The remit '.'las to t~x 

the account <9 'oet'::E:Ym agent and cl i e.rt , this being pr-eacr Lbed by 

paragr~ph 5 of the Third Sehedlue te the Legal Aid and Solicitors 

(3eotb.n,lj A~t, 19(f9. The Lay: Soci e ty appeared at the t axa t i on 

andl 



2. 

and e'pject,,;d to cor t am of the amoun t s claimed by tile, solid to r s , 

'~hcrEf.fter, bo irig diDsatiofied "lith the 'ilUy t ho [,L:Jitor dealt I",ith 
I _._------" -_ .•.­.- .._- .. _." --~----_._~ 

thcir objections, the La',',' Joci0tj lodged a lfote of Oojuc t i cr;e to 
-----.,~-----~.----~~------

t he Aud i t or I E Report, nnd tJ~c Lord Ordinary dc a Lt VJith that.)iotc . 
.....--<..---- .~"'\.------....--..-- ..~~ .. 

The <)"licitoX'o for the pursuer have re~,:l.nimed against the Lora 

Ordini.ry ' s judsment in r~,gard to fe:::s m?~t'ked to counsel, an d the 

LO:,'1 ::;d~i,;;ty has reclaimed agairrs t his judgment in regard to fees 

paid 0 cedical witnesses. 

:S,:"for" the Lord Ordinary :',t was matrrtai.ned that the- Law 

Soc ie',y hF.J no t i t Le or interest to present the Note of Obj~cti~, 
......-<­

Th8 Lor<.1 Ordin~ry ha t. contention and it is no longer 
~: ~~J.,.----

Lnsd s t.ed in. 
~~~ 

~',le pr ov isior.3 of the Act of 1949 whLch mainly affect the 

aat.tez are: (first) the 0xpGnSUS In ccnne ct i on '::i th the prcceod ings , 

Or.' i'ar as t ho y woul.d ord inari Iy be paid in the first Lns t anc e by (>1' 

on 'ro ~":'.lf of the: solicitor nrc to be so pei d , Sub-s0ction 2(5)(a). 

r..r,y fc"~; ll:.l·c to c ouns eI are to D8 p::.id to th2 s o Li c i 1;01' Lns t r uc t ing 

hill; oi.: cf t hrt f'un d , Sub-section 6(4). 

to El s".!.i~:.tor .:'\l' counce I for a c t i ng for 8. 1,~gE1.11y a i.ded P,~r'SOlJ aT0 

not to exceed t ho se a Ll.ov ed under the Third Schcdu Ie to the Act. 

Ie Sub-acc t i cn 6(5). (~thf solicitor may net take any payment 

I 
~ 

in rcspet of tho l::'W;l aid exc~ p t such payment as is d ir-ec t ed by 

Part 1 t)f the Act. SUb-sectior 2(3)(b). 
I 
i Ttis 1~3t provision disposc~ of an overhead contention advw1c~J , 
I, 
I on beha ' f of the solicitors for tho pursuer. It was argued th~t 
, 
! 

t he t ax..t i on in this Lns t an ce ch ou Ld have proceeded on the basis 

that ~1:1,.t nl.S being t axe d W3.3 a iolici tor's 8xtrn.-j'.,:0.icial account 

agafns t \lis c Lden t f,:>r th s e xp en se s incurred by him an d not 

r-ecover h1(: on :1 par t y .md party cas is. Apart f'r om the Logu I a.i d 
'c 

sy3tem/ c 



system c\ s::Jlicitor is c'nti tled to recover from his client all 

expens os u!1ich it is wi th i.n hi s aut.hor i ty , expr-ess or Lmp Li ed , 

tv incur. 'l'ht'SC may weLl excoe d the eXj)Gn!?0S wh i ch could be 

r ecover cd .nder a t axn t i on on a party and 'Pr~rty bas i s or under a 

under th c leg':.J. fliJ. sys t em a solicitor nay not take: my payment 

from hi o <.::iient except such ,,:.; is all"'l':Ied under t he Act of 1949, 

'lI11ich for 0.11 pr-ac t i cal purPNJ8S means al Lowed under t he Third 

Sch~dulc t9 the Act. Accordingly, the taxation of the ~ccou.nt 

of (ncp,:;!SC~ of h. solicitor who has .icted for a l<:lgBlly a i de d 

person mus t procee d in accordance wi th the r u Les laid down in the 

'l'hird ,-jch():~ule. 'I'h e si t uat ion is em tirely different from one 
____________---- L.--­

','here the .Li en t, not being Ie gal Ly ·.l.idUd, is free to au thorisG 
~:.:-:.:..'~-I;.----L..----L---'""" ~'--~._•. 

expenses or. as g·:mCTOUS a s ca.Le as he likes, he r e amour s i ng his 
~,~~~'~-----~'---'~ 

agent for all he.. has a.uthorised, Under t ne legal a i d scheme the 
....---.....-~~ 

asaumpti on is that the solicitor is paf.d , not by his c Lden t , but 

out of the Legal. Ajd Fund , ThE' CO~ t of the legal a id , as the 

prcamb I. tc the vc t sets out, is to be defrayed 'i.-holly or partly 

out of rccneys prov i ded by Par1h:n en t • 

Tl:e principal Ls ai e be f'ore '.131V",S as to the basis upon which 

the account of expenses fell to be t~xcd. Th~ critical provision 

is cont ai ncc. in par-agraph ~ of th~ T'1ird 3chedule to the Act. It 

is in th os c t"ros: "Expense s sn al I ')<J taxed for the purposes of 

"this SChGdl'18 according to the ordinary r uLes and 3.S be tv.. een 

"solir.itor ~"zld cl Lcn t , Provided t hat, no question Ghr..ll be r ad sed 

"as to tf)e p ropr i e t y 1)1' any act for 7ihich prior approva.L was 

"obta ine t !'I.~ Tc:quired by r-egulat Lonv , The proviso emphasises the 

excopt i onu.l ceLat ions wh ich obtain be tween client I so.l i c i tor and .. .-.- .-. 

the Law :~",ci rt y , For such exceptior.al 0xpenditure as the 

Rc)L,-ulat Ions 'nay pr-cs cr i be the a o.Lic i tel' mus t obtai.n the prior 

consent, / 
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consent, net of h i s client 3.8 hv wouLd if his c Licnt wor o not 

le['}illy ai c.ed , but of t hc Lav: .30C:8ty. 

• 

The- t.e.xat i on is to be accor-dinj; to the ordinary r'u Lus ana 3.8 

be tween c oiLcitor and cl i cnt , NO\'1 :.'or near-Ly a century a 

distinctior h~s b00n anforccd a~cording as the taxation wan between 

agent and C~i,mt, client paying, or oe twee n agen't arid client, t h i rd 

party paying. If the taxation is l:;t; tv.cen agen t and cl ii.Jnt, third 

party pa.ying , all expcns es are alloy/cd ·.... b i cri wou l d be incurred by 

a prudent m in of business without s picda I instruction from his 

cl i en t in ,; 10 knowLedge that the ac covnt would be taxed. Hocd v. 

Gordon, 2:5 H. 675, per Lord i,IcLaren. Th0 rule has good sense 

behind it, The common instances of such a taxation are where 

par t i es t,\ :. Multiplepoinding are e.Ll.owcd expenses as be twe en 

agent and cLi.en t out of the fund in F2.',dio ~,r wh,"r<:~ par t i cs to a 

Spcc i a I C;1Sl arc allowed such expen se s cut of the trust estate. 

In th<lst:infltances the par t Les contrelling t he fund or trust es t a te 

hav« had 110 vo i ce in controlling tr,0 ucu l e on whi ch t he expenses 

wer;;: ancui-rcu . It would be unfair to saddle them with expenses 

SeW'" such ~\S would have been incurred by a prudent man of bU8:i.llE:SS~ 

If, hovrvcr I til'" t axat i on is bet veer; agent and client, client 

paying, tb" (lL.:nt ought to pay for all expenses v:hich it was 

wi t h i.n the [!)c,ndat," of t1l0 agent, expzeas or implied, to incur. 

As it was 'U·.; itl the RuLes of Court 0:' 1934 t he client must pay 

"t hos e expunu es which are necessary ar d proper as \','ell as those 

"authorised. ly him." 

In t he l'T'.:Jsent ca se I have no 'ie s i tat ion in deciding that the 

proper scale of taxation if; as oe twe en agent and client, third 

par ty payiag , 'I'ha t is the truth of the situation undar the 18Gal 

aid scheme. In the majori ty of cases it is not the cl Lent who 

will pay , .L; i3 a third party, t ht L:1\'/ Society as admin i s t r a t or-s 

or/ 
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of t he kgdl Aid FW1d. 1.'lor00V8r t ho whole s s surnp t ion of the 

scheme is that the client is not free to aut hcr i s e exponditure 

on any sca:~e he chooses, but such wou Ld be the as sumpt i.on uno cr : 
~~ 
:lyinga t~xation 11.8 be tween agent and c l i en t , client paying , 

It may bo , :,'l.S t he Lord Or-dinary obse rve s , tha t when the Auditor 

taxes the 2ccount of expenses as between agent and clidnt, 

thir:i par t y paying , that scale will have little effeet'~n the 

fees mar-ked to couns e I which arc here in question, but that is 

the scal c (,'1 '.'!hicl1 t ho account should '00 t axcd . 

A se p ar a t.e point ar i see us to the f'e es pa i d to four 

doctor.s wnc ~wre wi tue s s e s to fact, not expert wi t ncs se s , 

Th'2 RuLe applicable to t he se f'e c s is Rule 354 of the Rules of 

Court. It' provides: "This 'I'ab le of Fees sl12..11 r egnla.t e the 

"taxation of Accounts in Juddc i e.I procccd ings (a) between party 

"and party, (b) between agcut and client, and (c) be tvreen hus band 

"and wife I:: cons Lstor i s I causes, su )ject to the following 

"distinctiOJ '3:­

"(a.) 

"(b) In the case of a de cerrri tur-c fo,' agent and client expenses, 

"fhe par t y F'C:SCr\ting the account sheLl, substitute for the a.bove 

"limite:d gcne raI fees detailed char-gss , and shall be a Ll owed all 

• "expenses r e ason ab.Le arid necesaary in the particular c i r-cumst.ance s 

" of each case , t ho rates of c har-ge s being r.::gulated by the Table". 

Sub-jiar-r.gr-aph (b) is in 81'1'01' when it speaks of a de cez-mturo 

for agen t and client expenses in t h i s corme c t i on , '.Ie are not at 

the stage of a. decerni ture • Y'e are at t.ne stage of the agent 

presenting h.s account for t axat ion , Vfhat is raeant is plain 

enough. It is ~ finding by the Court that the expanses sh~ll be 

taxed (1.S oct ':een agent and client. rhere is such a finding in 

this ca se . The sub-paragraph opens ny providfug that the agent 

Shall/ 
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shall. 8U ;;sti tute detailed charges for certain limited general 

charl5es n.ont Lon ed in cub-paragr-aph (a). This will allow the 

ageri t to claim for de t ai Lcd it8lfis of work \'Ihich in a party and 

party taxation would be covered by limited gone r-al f ees , The 

sub-par-agr-aph then p ro ceeds to provide for the determination of 

what t yp« of items ere to be c.H ..,;ad. They are to b0 allowed 

if they ar c r e asonab Ic and nece esary in the circumstances of each 

case. A',;, this s tage the DUb-parag-raph is concerned with the 

character ,)f the items claimed. It is not as yet concerned 

wi th the amount of the charge to be allowed in r-e spec t of any 

• parti cul.a r item • That is dealt with in the 'concluding \':.rds 

of the sub. par'\~:r'lph ,,::; f'o LLows "th",! rates of charges being 

"regulated by t ne 'Table,". 

• 

The Lcrd Ordin1.ry thought that sub-paragraph (b) dealt only 

with such dstailed ch~rges as could te substituted for the limited 

general ch~1ges specified in SUb-paragraph (a). He traced the 

history of .;uo-par3.er,.::h (b) back tl"cough the Codifying Act of 

Sederunt of 1913 to RegUlation 1 of Inc general regul3.tions of 

the Act of ~ "derunt of 1876. Regul~tion 1 of the Act of Sederunt 

of 1876 could be :.:ead as dealing only with such detailed charges 

as could be ubs t i tu te d for the gene r.a I charges of limited Mount 

therein set ~ ut . But Reguletion 1 c0ntained no provision fh~t 

the agent "SI'l11 be allo...lGd all experu E'S reasonable and necessary 

"in the par-t i oular cfr-cums t.ances of e13 ch case", thE: provision 

which is to b.' found in SUb-paragraph (b) of Rule 354. I read 

th a t pr-ov i e i o-, as a. [;8neral dir~ction.,elpplicable to all the t.yp es 

of itens wh i c . m3.Y be claimed under 9J1 account which is to be 

taxed as be tv!.', in agen t and c lien t, and :, read the concluding 

words of the s .iu-par-agr-a ph as provt d i ng t ha t when any item falls 

to be allowed . he r at ea of charges applLcable to it shall be 

those set out. n the Table. 

In/ 
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In my opan i on t.he.re f'or-e the Auditor should h~V8 app Li cd to 

the fc:( S ,claitlcd in re spcc t of the f'our doctors t he rate set out 

in the T2.ble, v-h i ch is "such sum not exceeding ,'~5: 5/- £\8 the 

"Audi tor may ?0torr.lir..::" • This does not, of course, cover such 

items as truv'311inG and s-rcs i s t encc a l Lowance s , if [my. 

I suggest t hn t Vi" should remit the account of e xpen s e s to 

the Auditor to bx in accordance with the opinions a bov e exproose d , 

Ul~D JUSTICE Cl£RK - I h~ve had the opportunity of s8eing Lord 

Pa.trick's opinic:''l. .,...,,, i. hayti nothing tc add. 

LORD MACKmTOS I - I agree. 

LORD STRACHft~ - I also agree. 


