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DATE Dec-73

AUDITOR W Rufus Smith

COURT Court of Session

SOLICITOR Allan McDougall & Co

CASE

ACCOUNT
TYPE AGtA

Framing / PrecognitionsTAXATION
HEAD

TAXATION
ISSUES

Charges for completion of the application form LAA3.
Charges for precognitions

DECISION Under the LAA Scheme, the Auditor decided that work for completing the application
form and assessing the clients contribution should be included in the time occupied
by the Solicitor at the first meeting in giving advice & assistance to the client, and that
no separate charge for completion of the form should be allowed. The Auditor also
considered the question of fees for precognitions and other statements of matters on
which those who were likely to be called as witnesses would give evidence then,it was
a precognition for the purpose of deciding the basis of a charge. The Auditor also
adhered to his earlier decision that precognitions should be allowed at the Court Table
of Fees. The Auditor also defined a precognition as being "a written statement of
matters which are likely to be used in evidence.
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Lega! Aid • 4
VLists of solicitors io civil proceedings 1

tThe Legal "Aid Central Committee have resolved that the list a
of solicitors maintained by the Society, of solicitors who hold
a current F - actixing Certificate and arc entitled to practise on
their own tu count , save any such solicitor in respect of whom
a determma ton has been made by the Society in terms of Sec-tion 6 (2) o ’ the Legal Aid (Scotland) Act, L)67, shall be re-garded as ti e lists of solicitors to be prepared and maintained
by the various Local Ixgal Aid Committees, of solicitors willing
to act for .twisted persons in civil causes in tijrms of Article 12
of the Let̂ 1 Aid (Scotland) Scheme, I 957< The same list
restricted tr those who carry ort and have a ;>lace of business
in lidinburjth will be regarded as the list to Vic: maintained by
the Suprcm Conn Committee.

The cite i ol this is that Legal Aid ConUntttcea will
henceforth i uimain separate civil lists, and solicitors under-taking lega 1 . id in civil proceedings need net apply to go on
the list , but t f course they must have a current Practising Certi-ficate and contribute to die Guarantee Fund. This brings the
position of .ists in civil proceedings into line with the Legal
Advice and ‘.nsistance Scheme,

The above provisions do not relite to legit aid In criminal
proceedings Lists will still be maintained unc er th /i Scheme,
and solicitoti undertaking criminal legal aid wark will require
to have their names on the appropriate criminal list as before.
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Lega l Ad t i c - and Aaa la tanoe (Sco t l and ) Srhama, 1973
Charon for • npUtnm of iht application form
Charfcrfor ; > .cognitiunt
In a recent emil to the Auditor of the Con.: of Scsaion for
taxation of u a licitor'a account under the Advice and AaiistaneeScheme, the Auditur decided that work for rompleting the
application itm and assessing the client's contribution should
be included r. the time occupied by the solic;tnr at the flrat
meeting in gi.lng advice and assistance sit the client, and thatno sepurate cm -ge for completion of ihc form sho:)d be allowed.The Auditor also considered the question of feel for precogni-tions and other statements. He decided tluit If ihe documentwus u statem.-ti ’ of matrers on which those who wera likely totie called as wrncsses would give evidence, than it

N

was a pre-cognition for ( he purpose of deciding the bssis of charge. TheAuditor ulso dhered to his earlier decision dia;
should be iilh f i d H I L' l per sheet

precognitions
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1it-8*fe^Wf-^WP*^|cDousaU & Co..^̂ « ^ ^

plication for- legal advice"and asslstar^er|
Legal Advice * Assignee <?cotland)

The account wh.ch is to be tatfed is ^framed;on^theMJ)basis of an application for legal aid being\£ramed andV'Ji®#j
'u3r: \ '

'

' V*TOPMHH|extended and signed by the client. The first five '‘entrie^̂ i
in the account deal with that aspect and are in the formm'Mm-

• tv
which is usually present in the case of nn application

for a Section 1 Legal Aid Certificate. The Law Sodtetyi@iM|
who are in this matte.’ represented by the Central Conmitt.eeyM;f'
have taken the view t vit the completion pf̂ the app1icatfon:

form and subsiduary form should'be included in a time
''

- ~ ~ — — \: :V$||y|$charge and they submit that no separate charge should 'bejjp
allowed for completion of the forms. They also submitfe$3§|§— —-jrT" —. <p', nM|«|that in any event the> charges suggested by Messrs. Allanv&f

1: ' -Vj ;M$
This is a new form of' vW'

legal advice and to obtain the benefit of it the .client

fills in an application form No. LAA3. The Auditorv$r!

understands that the ni-thod under which the client obtainsmm
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McDoiigall & Co. are excessive.
£>< *y,**p-tf y

ISIMIJ legal aid. under this .'theme is to complete the form, 7
it, and then the Solicitor indicates to the client what I : A

'“•w®an assess^^tp
The .Solicitor then gives the appropriate

the maximum contribution will be as is indicated in

•paragraph 9 of the fo-ci,
and sends in to the Lav. Society the form'iwith

of .contribution,

advice.

The Solicitor, then

The Law Society’s view of this master is that t h e r e . z b

should be no question of framing or extending the form '

w. :
but simply completing it. if indeed the Solicitor’'does so.
It would be competent for the client to do' this himself I

They W oontenatmmand hand it to the Solicitor.
therefore /



therefore that, if the Solicitor is asked to assist iri .̂j
the completion of the form, the time taken to do

should be

The Solicitors whose account is submitted .state that it
proper for them to frame the account in the way in|||

which they normally do this for a'^Section 1 Legal Aid|;P
Certificate.

included in the time occupied with the client.I1!
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was
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The procedure for this form of Legal Aid is

••new,
and the Law Society i;are anxious for a decision as to how

ft f jfl&
i1'.

any fee for completion of the application form and

ancillary form should be dealt with by 1'the Solicitor.
The Auditor, ,having considered the matter, is of— I : 1 ' f-

the view that as it would normally be work done when the $
•> -By .... .

client came to see :he Solicitor with a view to obtaining ;rd:•|

;
Ki" *

SV

advice the correct method is to charge for the time .V
£engaged in the operttion of completing the form or

** > 4‘U

^assisting the client, to do so, assessing the contribution-,**-
and giving the appropriate advice. The time which this %

' „'it

¥>
m. %

\
ft . Itakes will differ ir each case, but it should not form

a large part of a t::iue charge.
;

It may be, for example,
that .it took the Soi.fcitor 20 minutes to complete the

f'C
iform and assess the ..contribution and 50 minutes to give

the appropriate advice.
i

In the view of the Auditor, the

charge should be the. usual time charge for one and a half ' \

hours.

^ 15
Accordingly, the Auditor has ta^a'd off the items

for framing the application, extending i't, and completing

the form of ent.itleii ’ent and assessing the contribution,
but in the circumstances of this particular case, having

heard the Solicitorsviews on the matter, adds £3.25
to the time element tho represent the time taken for the

whole operation.
The /
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I -I* mlI «The taxation of the account as lodged raises s*:*•

another matter, namely, the fee for framing a statement
;;y

mIt
This isftcharged&lnlth!

ii ’ ?§account on the basils of the general Table' of Feesf

from the client*^ Mr. McDougall.
I?

provided by the Lai/ Society of Scotland. In this

particular case, the advice required j^as .in connection !
I Vwith a complaint ijh Court, and the account clearly !

In these circumstances,

I U'U .
r

B

demonstrates that .this is so.
i

t,he Auditor is of the opinion that the statement in this|&
case which is charged for isja written statement qfr, '|||-;'

matters which are likely to be used as evidence;̂,and so
The Auditor therefore is of the

>

•V'

it ifV:
%
.1Mc IKis a precognition.

1/ -1opinion that the Iable of Feeys in the Court should be the
W §basis of charge fotf framing the statement and he has taxed .jp •t

4
the account accordingly. 5

•1The Law Society submitted to the Auditor at the

Hearing that precognitions should be allowed at £1 per

vlif sheet.w
Interlocutor and Note.

ft.' .•

) They produced a copy of a Sheriff Court AuditorTs'w »
l: V% IIn that particular case, the

Auditor in the Shtriff Court felt he could not pre-suppose
that a Court Actic.h was to be the likely outcome of a

vr w Vm m 1
V

consultation with the Solicitor, and accordingly the

Auditor of the Sheriff Court allowed the charge at the

General Table ratd.
aw? J

a m1H kIt is the • i.ev; of the Auditor of the Court of

ir||Session that if the document is a written statement of mr\matters on which tnose who are likely to be called as &I 1’Uj
witnesses are expected to give evidence on oath, based

;•
either on the fac . s within their knowledge or on their^

•f
opinion upon fact.; where this is competent, then the

document is a precognition. *1:J1-There / iv! '>?** w -
M



L

4$
4;

• ;lliThere are iriany forms of statement and in many

it is difficult to ascertain whether they would.cases e

precognitions or not, but the Auditor takes the view that?®:
* .

4

if the work done war. of such a nature, as to indicate that
t

some application to a Court might follow, then the
documcht would^be-- a-'precognitioh.

!

\
i.C

7th December, 1973»
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