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AUDITOR W Rufus Smith

COURT Court of Session
SELIEHTOR Allan McDougall & Co

CASE I M

Ac-:-:?pl:;NT AGA
TAXATION Framing / Precognitions

HEAD
TAXATION Charges for completion of the application form LAA3.

ISSUES Charges for precognitions
DECISION | Under the LAA Scheme, the Auditor decided that work for completing the application

form and assessing the clients contribution should be included in the time occupied
by the Solicitor at the first meeting in giving advice & assistance to the client, and that
no separate charge for completion of the form should be allowed. The Auditor also
considered the question of fees for precognitions and other statements of matters on
which those who were likely to be called as witnesses would give evidence then, it was
a precognition for the purpose of deciding the basis of a charge. The Auditor also
adhered to his earlier decision that precognitions should be allowed at the Court Table
of Fees. The Auditor also defined a precognition as being “a written statement of
matters which are likely to be used in evidence.
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Legal Aid  /MaRreH. 1774
Lists of su!hclturs io clvil proceedings !

The Legal Aid Central Committee have resolved that the lists
of solicitors marntained by the Society, of sdlicitors who hold
a current Fracusing Certificate and are entitied to practise on
their own wecount, save any such solicitor in. respect of whom
a determina wn hay been mude by the Society in terms of Sec-
tion 6 (2) o the Legal Aid (Scotland) Act, 1967, shull be re-
garded as e lists of soliciturs to be prepared and maintained
by the varicus Local Legal Aid Committees, of solicitors willing
to act for wvsisted persons in civil cuuses in terms of Article 12
of the Legi! Aid (Scotland) Scheme, 1957 The same list
restricted te those who carry on and have a place of business
in Edinburpto will be regarded as the hist to Ve nmintained by
the Suprem Counrt Commitree.

The effe t ol this is that Legul Aid Committees will not
henceforth vainwain separate civil hsts, and solicitors under-
taking lega! «id in civil proceedings need nee apply to go on
the list, but « { course they must have a curren Practising Certi-
ficate and cintribute to the Guarantee Fund. This brings the
position of .ists in cwil proceedings into liné with the Legal
Advice and !usistance Scheme,

The sbove provisions do not relate to legil aid In criminal
proceedings ;, Lasts will still be malntained unc.er this Scheme,
and solicitord undertaking criminal legal aid wark will require
to have their numes on the appropriate -.'rimlnf\l list a» before.

Legal Adyle: and Assistance (Scotland) 8:keme, 1873
Charges for i npletion of the apphication form
Charges for ; ¢t .cogmitions
In a recent emit to the Auditor of the Coui of Sesnion for
taxation of & « licirar's account undec the Advice and Assistance
Scheme, the Auditor decided that work for ompleting the
epplication 1ot m und assessing the client's contribution should
be included 1 the time occupied by the solicitor at the first
meeting in gihving advice and assistunce (o the client, and that
no separate et “ge for completion of the form tho :1d be allowed,
‘The Audituiulso considered the question af feet for precogni-
tlons and otree statements.  He decided thet If the document
was o statemizt of matters on which those who were likely to
be called as wi'nesses would give evidenue, then it wus a pre-
cognition for the purpose of deciding the basis of charge. The
Auditor ulso dhered 1o his earlier decision tha: precognitions
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‘therefore /

SIRE : B
A lan McDougall & Co.ﬂ;

app%ication for legal advige ‘and assistar%e'under thaf
F LIRS et LTy )

Legal Advice & A°sist.1nce (Scotland) Schemy'"'l'l'

......

basis of an application for 1ega1 aid being\framed

extended and signed b/ the client

which is usually pres:nt in the case of an applicatiéé

i vf'!»’-’ W t‘” ,w v
for a Section 1 Legal Aid Certificate. The Law Sogl
-‘_’anz-w-—.—-—m
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who are in this matte. represented by the Central Committ
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form and sub51dunry fo"m should be included in a time
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allowed for completion of “the forms. They also submit
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McDougall & Co. are exces oive. This is & new form of'““
- ’Imu» S Ve o e LA e B LS R 4, [ MWM%‘W \)Mé 7
legal advice and to o»lain the benefit of it the . cli%?tl
fills in an applicati>a form No. LAA3. The Auditor*
understands that the rethod under which ie client obtain
legal aid under this :cheme is to complete the form,‘sign*
it, and then the Solicitor indicates to the client what

the maximum contribuljion will be as is indicated in

edvice. , ; N : \:m

The Law Society's view of this master is that there fﬁ
should be no question ¢ framing or extonding the form- e
but simply completing i, if indeed the Solicitor does so.-yﬁf.f /
It would be competent fnr the clicnt to no this himselffi

and hand it to the Sclicitor. They fur,her contend e



> .
therefore that, if fhe Solicitor is asked to assist in“f'

the completion of tho form, the time taken to do this
should be included 1ﬁ the time occupied with the client
' The Solicitors whos< account is submitied state that.1t= 4

was proper for them to frame the account in the way in

which they normally do this for a'‘Section L Legal Aid -

Certificate. : S
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The procedurc for this form of Eegal Aid is new,

and the Law uocietyeare anxious for a decision as tibpo #L
b LN ;:
any fee for completion of the application form and T
W ancillary form shou.d be dealt with byithe Solicitor.

The Auditor, having considered the matter, is of

. &

the view that as it would normally be work done when the j?.

client came to see :he Solicitor with a view to obtaining ?

— i

adv1ce the correct nwthod is to charge for the time

engaged in the oper:“ion of completing the form or

Jiﬁassisting the clien!t to do so, assessing the contributicn-e:

-

B N,

* and giving the apprcpriate advice. Ths time which this Y

2

takes will differ ir each case, but it should not form

a large part of a tﬁme charge. It mavae, for example,
C that it took the Solicitor 20 minutes to complete the
form and assess the sontribution and 50 minutes to give
.the appropriate advfco. In the view of the Auditor, the
charge should be thc usual time charge {or one and a half " ﬁﬂ
hours. ~ B

Accordingly, the Auditor has taxéd off the items

for framing the appl.cation, extending %, and completing i o

[ . the form of entitler=nt and assessing the contribution, é%
but ir the 01rcumstapces of this particular case, having .%
heard the Solicitors’: views on the matéer, adds £3.25 Egﬁ
to the time element o represent the time taken for the gg

egiac
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whole operatioén.
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o8 sheet, They produced a copy of a Sheriff Court Auditor S'”

from the client] Mx. McDougall Thiéli%:chargeQ2iﬁ
account on the bas s of the general Table ‘of Fees:

provided by the Lal Society of Scotland. In this
particular case, the advice required Vas in connection;f
with a complaint i% Court, and the account clearly

demonstrates that hhis is so, In thése circumstances,xlj
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is a precognition. The Auditor theféfore is of the %%i-" '

o {':
Oplnlon that the Table of Fees in the Court should be the
— :'} 8-t O
basis of charge for framing the statement and he has taxedi;r “t
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the account accorc.ingly.
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The Law Soqiety submitted to the Auditor at the:ﬂ{

g

L
Hearing .that preco nitions should be allowed at £1 per 22

ot

Interlocutor and lote. In that paruicular case, the
Auditor in the qha”iff Court felt he could not pre- supposelkf
that a Court Act1<1 was to be the likely outcome of a
consultation with the Solicitor, andlaccordingly the

Auditor of the Sheriff Court allowed the charge at the |
Genaral Table ratd.

It is the ' iew of the Auditor of the Court of

b - ol
Session that if tnv document is a ertten statement of ! i

t t | y -
matters on which &nose who are likely to be callﬁﬂ_ﬁga L

witnesses are exp.cted to give evidesce on oath, based

— —== v —

¢ither on the fac.s within their knowledge or on their . ' A 4
= X4

gpinion upon fact.; where this is competent, then the

document is a preuognition.
— T r—e©
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precognitions or not, but the Auditor takes the view that

CLTT) T B

1f the work done was of such a natnra as to 1ndicate thath

1
some application to a Court might follow. then the ﬁ
docuncht would- b&—Tﬁprecognltlon. i{ :

|
7th December, 1973.
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