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'fllis t axa t i on follows on a re::lit frop1

',',~l: 

the L."i.W So c i o ty Supreme Cou r't 

Co.un i t.t .."e to tax t h e auount payable by th,& L.:1.W t>ociety to the So Li ci t o z-s , 

The action is for ,~ivorce iti th Affidavits. 
~ i , 

" ,t 

At the t.axa t i cn a very full and exhaustive debate was heard bY~'the 

Auditor concerning 
t 
~ow the fees in divorcE actions, in which proof L6 by
I • , 
i 

Affidavit, were to be fixed. 

The Account at': the centre of this d Lacuas Lon has been taxed in ' 

l.ccordance with the facts and c i r-cums'tance, of that pa.rticular case,' ­

parties having been ~eard on the matter. 

'1'he Law Societ~ representa.tives asked for a Note by the Auditor 

" 
deaLing generally with what ,fees might be iiroperly charged in respect 

of the work done by ~he Solicitors to achi.ave a decree by Affidavit.: 

The Dean of tht Faculty of Advocates Jointly with the Pr~3inent ~f 

the Law Society hav e: issued Notes for the Guidance of inter alia Solicitors 

in regard to Affidavit Evidence in Undef'end od Divorce Actions. These 

Notes on..y give g en ez a L guidance and decisi :ns in particular situations 

are excluded. This confirms the Auditor's view that each case must be 

decided on its ovm rn: :its, and because each case is different it is not 

easy to sUGgest gene! sL detailed ch~rges for the work done. 

It is part of thl guidance laid down tt~t precognitions are takert at, 

may it be said, £8.50 ~ sheet. These preccgnitions are to form the basis 
~ 

of the Affidavits. "rie of the difficulties. is th:tt in. Legal Aid caaea 

a considerable time e,i.lpses between the taking of the precognition and 

the framing' and swea;rjhg of the Affidavit leding in many canes to a change 

of circumstances dur ir.r: the interval. 

If the Affidavit j s based on the precognc.t Lon , when the witness is 

asked if the Affidavit is in order and finds Lt is not, it has to be 

redrawn. This 'Create: adC\itional expense whtch is not the fault of the 

Solidtor. ][f he has the witnesses in to 8e,~ him aftpr obtaining the 
'\ 
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,. II id>; t i :'i,:,:. t c to :"'CL~ if t~1f.'r~ i:=J any.. 
.,-ai:l caused t9- be pa Ld by .ths Law Jociety. 

It "OC'~IS to the AU~i tor t h.i t in general t hc onl y way to achieve 
I 

the obj oct of obtaining' anjup to date Affiduvi.!t is to frar.l! it after 

~aving ~een t~e witnessla second time. Afte:o::! t ha t it can be extended 
",---------~--~ 

and notarised. This Le bound to result in the simplest case of entries 

for the pr-ecogn i t Lon , drawing the Affidavit ana attending on the witness 

to check it. This is ~ollow~ by extending it and h~ving it sworn before 

one of the authorised V·::lrsons permitted to·takk such oaths. .If the 
" i' 

witness on being shewn .he Affidavit before swearing indicates that it isr 

• 
incorrect as something lias changed the Affida'li t has to be done again or 

a supplementary Affidavtt is drawn. All this is done at consi~erable cost 
i' 

and if it is not the f'ai l t, of the Solicitor then the Auditor takes the view 

it should be paid for to the Solicitor. How8ver, it would seem rea80nable 
I 

to take the viow that if Affidavits require tc be done again or amended 

it should not be paid f(JI' if it is the fault c!f the Solicitor. Accordingly 
. ! 

generally sp eak irig it e eens t o the Auditor th2 tt /ees should be allowed for:­

(1 ) Precognitions 

(2) Framing the A!,,'3.davit 

( 3) Checking it with the witness 

(4 ) Extending and «opyIng 

(5) Having it no t.a rLe ed or sworn or affirmed • 

Various subsidiary matters perhaps requirc: some corunent. The• 
I 

Auditor docs not agree that having seen_th~__~..:~!!.~es~ ~bout the Affidavit 

a further meeting ..ahouLd be allowed before the witness sees the Notary •...--...;'------- . 

This should only be a.l l,c Ned in particular circums t.an ces , This case is a 

good example of such a .1 eeting being allowed. 

There should be ca: e taken, in the opinion of the AUditor, in a~sessing 
~\ 

the time element in seetng the witnesses. If two witnesses attend at once 

t hey could both be seen in half an hour. If·they agree the terms or the 
<: 

\ -­!final Affidavit the half hour charge to see both should normally be enough.~ 
. J 
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'I; i t nes s s eems to the \ucti tor to bo p.xt.r«vaG:~:1t. .Tf one takes five• -
minutes -ind t hn oth0ri: ten to charge two half; nou ra should not be allowed 

t. 

II I 

out of public money. 
~' 
; 

If the ••purauer t s, Solicitor is also J.ctinrr as Iiotary there would seem 

to be no need for an ~xtra meeting to go over the Affidavits before 

actually notarising t1e same. In these car ca the Auditor wouLd draw 

attention to para. 5 pf the Notes a.Lready r~ferred to above. 

The Auditor t ak ea the view that that p~raeraph means that in cases 
" 

where the Solicitor j.t? acting as Notary he mt'.st do .aa the Note says 

as Notary and not as Solicitor. 

The last point tl.e Auditor wishes to make is to point out that the 

Notary's fee includesi;the docquetting of the productions etc. and should 

not be the basis for rome additional charge. 
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