This taxation follows on a remit from the Law Society Supreme Court

ERv. PR

<n

Cormmittee to tax thn anount payable by thé Law Society to the Solicitors.

The action }s for %1vorce with AffldaVltSm !

!

At the taxaticn a very full and exhaistive debate was heard by%the

i Lo
duditor concerning ?ow the fees in divorct actions, in which proof {§ by
Affidavit, were to be fixed. ¥

The Account atwthe centre of this di#%ussion has been taxed in *
accordance with the facts and circumstance; of that particular case;;-
parties having been nheard on the matter. é

The Law Society representatives askedifor a Note by the Auditox
deiling generally with what-fees.might be ﬁroperly charged in respect
of the work done by the Solicitors to achigve a decree by Affidavit, *

The Dean of the Faculty of Advocates JOlntly with the President of
the Law Society have;issued Notes for the buldance of inter alia Solicitors
in regard to Affidavit Evidence in Undefendsd Divorce Actions. These
Notes only give ggne:al guidance and decisi:ns in paxrticular situations
are excluded. This confirms the fuditor's view that each case mist be
decided on its ovn m::its, and because eachvcase ig different it is not
easy 1o suggest generil detailed charges fo% the work done,

It is part of th: gﬁidance laid down tﬁ;t precognitions are taken at,
may it be said, £8.50ba sheet, These preccgnitions are to form the basis
of the Affidavits. ;ne of the difficulties. is that in Legal Aid caseg
a considerable time eiapses between the takiﬁg of the precognition and’
the {raming and swearjag of the Affidavit lezling in many cases to a change
of circumstances durir;: the interval.

If the Affidavit is based on the precognition, when the witness is
asked if the Affidavit is in order and finds [t is not, it has to be
redrawn, This create: additional expense which is not the fault of thé

Solieitor. If he has the witnesses in to seé him after obtaining the -
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oadd 2ontivicnte to cee if there is any chanfle mova expense is
> ; ‘
cain caused to_be paid by the Law Jociety. @

It seecms to the Au?itor that in general the only way to achieve

the object of obtainingFan}up to date Affidavit is to frame it after
. ' T ———

<having seen the hltnesqﬂa second time.  After' that it can be extended

——— ———

e el

and notarised. This is bound to result in the simplest case of entries

for the precognition, dbawing the Affidavit and attending on the witness

~

to check it. This is followgd by extending ii and having it sworn befoie.

one of the authorised p:rsons permitted to*tak% such oaths., .If the
b

witness on being shewn “he Affida%it’bgfore swgaring indicates that it is
incorrect as something nas changed the Affidaﬁit‘has to be done again or
a supplementary Affldav%t is drawn., All thie is done at consiierable cost
and if it is not the fallt of the Solicitor then the Auditor takes the view
it should be paid for t? the Solicitor. However, it would seem reasonable
to take the view that i! Affidavits require tcibé done again or amended
it should not be paid f;r‘if it is the fault c? the Solicitor. Accordingly
generally speaking it sésms to” the Auditor tha%;fees should be allowed fof:-
(1) Precognitions
(2) Framing the Af.’idavit
(3) Checking it Wluh the witness
(4) Extending and ¢epying
(5) Having it notarised or sworn or affirmed.

Various subsidiary matters perhaps requirc¢ some comment, The

Auditor does not agree éhat having seen the wgfpesg about the Affidavit
aﬁf&{ﬁhﬁf_gggt}gg,shoulé be allowed before the witness sees the Notary.
This should only be allcwed in particular circumstances, This case is a
good example of such a :eeting being allowed.

There should be ca: e taken, in the opiniop of the Auditér, in assessing
the time element in seétng the witnesses. If}two witnesses attend at once

they could both be seen in half an hour. If:they agree the terms of the
<———-~__\

jfinal Affidavit the ha?f hour charge to see boath should normally be enough,t
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Tt L eiely 01 Allldavliis to charge 'alf an hour for each
) . \

witness seens to the iwuditor to be extravagrat. . If one takes five
< "
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minutes nd the other, ten to charge two halﬁ;houra should not be allowed
I t ’ o

|

out of public money.

If the pursuer's Solicitor is also acting as liotary there would seem
to be no need for an extra meeting to go over the Affidavits before
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actually notarising t e same. In these cares the Auditor would draw

attention to para. 5 «f the Notes already réferred to above.

The Auditor takes the view that that paragraph means that in cases

¥
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where the Solicitor is acting as Notary he mﬁst do.as the Note says

as Notary and not as 3olicitor.
The last point tle Auditor wishes to make is to point out that the

‘ | -
Notary's fee includes ithe docquetting of the productions etc. and should

4
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not be the basis fgf rome additional charge.




