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THE LAW SOCIETY OF SCOTLAND 
LEGAL AID MEMORANDUM 

From .Ke.i.th.~....Har.shall,...De.puty...Se.cretary Lw...4ud.<:r.aOll•••QiT.il.•~ti.<lll 
Department. 

CIVIL TAXATION PRACTICE 

• 
I think we should try to catalogue in some systematic way decisions handed 

down by the Auditor on points of Taxation detail, both in our own interests, and 
also with a view maybe, to making these available to the Profession at a 
later date~ I think this would assist us, again, in as much as when we start to 
apply some of these Taxation: points to accounts rendered by other Solicitors, 
who will not have heard of them, they are bound to query them and if they were 
in some systematic form we could refer the Solicitors to them. 

For example, at the Taxation I attended last week with there were 
several such small points; e.g, if the Edinburgh Solicitor has to frame the 
Legal Aid papers, he is not allowed a charge for perusing the Precognitions 
received from his Correspondent, as the perusal charge js included in the fee 
for framing. This was a new one on me, entirely. 

• 

I obviously dont want people taking time out to try and remember all the 
points which have arisen to date, but may I suggest that if any of the existing 
points which have already been decided arises in an account with which you are 
dealing, you might take a note to let me have a memo, such as this, briefly 
stating the point. Similarily, could the rest of the Staff, and yourselves, 
note to let me have a short memo on any point which has arisen, and been 
decided, at a Taxation you or they have attended• 

That, I think, is probably the best way of trying to keep in touch with 
these things, and I will keep the memoranda on a file herO~ 
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NOTE by THE AUDITOR OF THE COVET OF SESSIQ 

(C/,c'l~ IC fV i ( ;') \ k'j e'e/( lu\¥	 v. 

()j~jCc 'I(('I t s;:: 

Th i s was a t a xa t Lcn b e toce n the Law Society of Scotland and Messrs. 
" : ...' 

• 
Balfour & Hanson mainly in conl1cction with entri~s in the Solicitors' 

Account, of Expenses cOI1cerning a Minute of Election and arises out of Whi 

construction \Jas to be put uppn the terms of Part IIA Undefended 
I 

Cou sLs to r i a I Actions: Affidavit procedure appearing in t hc Table of 

Fees for the Court of Session as amended by Act of Sederunt (Rules of 

Court funendment No.6) (Solicitors' Fees) 1979. 
J 

In 'I'ub Lc c of the said Pan IrA it is provided that an additional 

sur" of [/43 of expenses sb a lI be allowed if in the ac t Lcn to 'which the 
I, i. 

charge r c l a t e s there .is a concl\lsio~ relating t o i an anc I Lln r y matter. 

It was submitted that it ~~s not clear ~hether t~ii~dditionnl charge 
I 

•	 
:' " 

i. 

;';<"15	 to be [I~3 no ma t t c r hov melny an c a Ll a r y conclusions 'there "ere o r 
;" I 1 '1 

whe t he r there \·.'35 to be only one additional cl~arge where t.h e r c ....as a 

plurality of ancillary conclusions., 
,·11'_ 

'; L 

The matter was r a i s e d he fore the. Court, and af t ar two By Order 
! ; .:< ! I i 

Roll he n r t.n g s Lord Ross d c Lf.vc r ed a Judgment in whi'Ch he held r ha t 
i 

only one .Jddition.11 f e c ...·;15 to be allowed no matter how manY ancillary
1< • • • J 

I 

con c l u s i on s t he r e wc r e . 

The lHnut(, of Electioll c l a i rncd more than cn e add i t Lon a L fcc of £':'3. 
, ; : ."! .: 

At the t a xa t Ion the L,l',J Society was represented: as were t.l.o 
, , 

Solicitors. 

The matter was raised, :1:; it v-er e , in the interests of Solicitors 

generally / 

I I 
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generally to clear up an ambiguity in the Table of Fees. I t va s 

not raised in the inteccsts of or at the instruction of the client 
.t 

who was an As sis t e d Person. 

The Law So c ic ty contended (IS follows:­

The entries objected to we r e not good charges against the 

Legal Aid Fund standing the provisiops of para. 5 of the second 

Schedule of the Legal Aid (Scotland) Act 1967 whi~h pr~vidcs that 

expenses shall be taxed according to the ordinary iules as between 

Solicitor and client. These charges could not be good against a 
..
• ! 

client let alone a case where a Third Party was paying because the 
';1
I:• 

. 

basis of dispute was ~ matter only affecting the Solicitors' fees. 

Fu r t hc r if this ma t t e r had gone in favour of the Solicitors it would 

have benefited the Solicitors and not the client so that it ~as not 

~ matter payable by the Fund. The Law Society pointed out that 

the Judge h a d made no order about the e x pcn s c s of the he a r Lrig . The 

L:JW Society p r od uc c d n copy of Lord Ross I Judgment and t h Ls is 

;]ppended t.o this ~ote. 

The Solicitors on the other h<~l contended <15 fo110\ol5:­

• IIIn order that the ma t t c r m:1Y be considered further perhaps 

some history of the b a c k g r ound is ap p r op r i.a t e . By the introduction 

of Act of Scder'.Jnt (Ru l c s of Court Amct~dmcnt Number 6) (Solicitors' Fees) 

1979 (S.l. 1979 Numbc r 11138) So Li c Lto r s were entitled to ch ar g c 

alternative fees in cases ,.'!lich proceeded by Ivay of Af f Ld av I t Procedure. 

In p a r t i c ul n r it '..;;,s n e c e s s a r y to d cc idc the applicahility of the Table 

ofF(' e s t (J o n c i 1 ] .J rye 0:1 c 1 \I S j 0 n s . By a r 1'.111 g (' inC'n t ;'1 n (\ a t: t 11 C ~) ? e c i f i c 

request of the Deputy Princip;il Clerk of Session, Hr , J. ~;;;tson it was 

c on s i d e r c d t ha r t.h i s action wo u l d be a s u i table o n e t o use ,os " t c s t cane 

In p:lrti.cu).1r,] ~1in\.lte o I Election '',is prepared to d r a ...' the a t r en t i o 

of the COU\·t r.o th e a:nvil',ui U c s . In that connection reference was made 

to / 



, .
 
J. 

(lto p a r ag r ap h s 3(<1) a n d (b) of the Ac t of Sederunt wi1ich is the part 

of the Act wh'1ch introduces the concept "a conclusion relating to an 

ancillary rna t t e r ". It is the Ln t c rp r e t a t i on of t hc s c vo r d s vh Lch are 
, 

the crux of the l1latt:e~. I l IJas considered that t hc Act was clearly 

ambiguous. the difficulty being whether one should interpret the fee of 

[43.00 for 3ncillary conclusions as a representation of a fcie to cover 

all ancillary conclusions in the Summons or whether the interpretation­

\0,.';]5 t.ha t a Solicitor should be paI d an add i t Lon a I U13.00 for each 

conclusion including expenses. The La t t e r means 0 f charging would 

h3ve resulted in very large [pes being paid to the Solicitors 1n 

uud e f c nd e d Con s Ls t o r La I Ac t i o n s and it was that ambiguity wh i.ch the 

Agents wished clarified not only for the piofcssion but also for the 

Le ga L Aid Au t ho r I t Le s and the public at large. 

The ~ction was ~ccordi~gly put out by the Court for By-Order and 

at the initial Hearing ll i s Lo r d sh Lp requested the Le ga L Aid Central 

Comm i t t e c of t he Law Society to be r e p r e s cn t e d as !lis Lordship was \"cll 

In fact the i~plic~tions for the Law Society were of considera 

.:I11;Jort:mce and .the Agents \,'cJco:ncd the Law So c I c t y being r c p re s e n t e d a s 

it o.'<1S clearly of a s sis t an c e t o the Court t ba t all interested parties 

ue c a 11 Ied t n !j 01 'J e t 1\c v .i r i o \l ~3 ;:;in bigu i tie s • A further He a r i.n g t h c r c a f 

Look place f resulted in t,>~: being t to aviz.1nuum. Hiswh c h Ca u s c aken 

Lordship dcc Ldcd r h.u: only one an c i.Ll a r y f e o could be cl~arc,-~d novma t t e r 

the number of COlle} us f.o n s . 

In the Solicitors' s ub mi s s i nn s the Law Society rnu s t assume 

r eupou s ib iI f t y for tll\~(}:pcn~;e~> incurred in this test c a s e , 1 tis 

s p c c f f Lc a Ll y noted t lra t the m.i t te r was called By Order of the Court nne 

the s ub s e q ue n t Hearings also a t t.he request of the Con r t , The m3tter 

]JI::i..ng / 



,g:~r 
,',,'. 

being COl1L;lJc~rC'd \-J:JS o n e of Ln t c r p r e t a t io n of Table C in vie: of t he 

ilfrltdguities',nisine in the 1\(:1: of Scdl·rnnt. It could he sa i.d t h a t 

the !\gents p a r t Ly e nc ou r ag o d hy Court Officials were a t t cmp t i.n g to 

" clarify issues which were the result of indifferent drafting of the 

Act of Sederunt and reference is made to page I., pa ra g r aphs 2 an d 3 

of His Lordship's Opinion which, .in our view, fully justifies the 

In t.ha t the ma t t e r ,,"''::5 considered at a fairly e a r Iy stage in the 
I 

n e-..1 p~-()ce(lt:re one would have thought t h a t the Agents dnould be 

CO[,griitul.aL';:U for lli1ving t h c jna t t e r clarified whtch c Le a r Ly ended once 

a n d f o r ;111 the q ue s t i o n of charging [or separate' ancilJ a r y conclusion 

e xpc nse an d d if f i ru l rie s non e more so than to the O:)jectorD of these 

" il ~H tic I r ~ :1I. c II ;; ;:-.\; r- S •. 

]:1 ::'::2 Light of: t hc s e contentions therefore, the Au:Jitor 111USt 

',:111J(; it: '.n<; a m.i t t c r r e f Lc c ti ng the method of cb ar g i rig L·vs for 

Ce r t i I i ca t c s ho u Ld CCVL:r th'.:' c x p e n s e s i ncu r r c d by the S(Jli,~Ju}rs ill 

J!ls·.~L'ring to :'}IC Court: en tlle ma t t e r . 

'1/ :,~;~ i 
c: : ;<:,/ 

"\'1. HU}'US ShUTE. fI 


