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Note by the Auditor 
of the Court of Session 

Law Society Legal Aid and 
the Solicitora in the s 

of  
tmd 

1. Differences of view having arisen between the 

Solicl tors and the Law Society Legal Aid Comm1 ttee a taxation 

took place. Both the Law Society and th0 Sollcitor~ w~r0 

represented. 

2. The dispute arises under Section 16(2)(b) of the 

Legal Aid (Scotland) Scheme 1958 which 1s in the following 

terms; - "a legal aid certificate shall ceaae to have effect-
unless the 5ummons~ defences or other writ relating to the 

applicant's initial interest in the proce:edinga and the cert1:flcate 

are lodged 1n court within three months or, 1n cases in which 

the induciae is eighty-four days, five months, or such longer 

period as the Committee may determine from the date of the 

certificate. II 

The Audi tor was informed t.hac the Lay! So c t e t y nO I: ; 

allow a period of six months and not three as stated in the 

Section. 

3./ 

W v. W & G v. G



3. 

provides that 

unless defences 

initial interest 1n 

Certificate 

'rhe Law Society contended that the Section 

a Legal Aid Certificate ceases to have effect
 

or other writ relating to the Applicant's
 

the proceedings and the Legal Aid
 

'. 

are lodged 1n Court within six months, so that 

in this case (Westwater) the Certificate ceased to have effect 

on 29th MaYr 1979 - no defences o~ other writ having been lodged 

1n terms of the Section. The Law Society construe the Section 

·strictly. 

r 
4. The Solicitors contended that the construction 

put upon the 8~~tion by the Law Society was too strict, and 

that the defender's initial interest in the proceedings was 

I indicated by his entering appearance. They argued that the
'~"'I 

i 

J 
j entering appearance was a writing on the Summons and on the 
I
 
f Calling List and \-JaB therefore a ",r1 t in the dictionary meaning.
 

They submitted that if a motion for S&y aliment had be~n enroll~d 

by the pursuer and opposed by the defender within the six monthe p 

and the de~ender appeared at the hearing it must b~ the position 

that the app11cant ls initial interest in the proceedings had 

been indicated by his opposing the motion in writing~ i.e. by 

writ. Entering appearance end enrolling separatelYi they say 

must, clearly, in each case, show an initial interezt. 

5. They submitted in the case of that th~ 

enrolling of a motion on 2nd November, 1977 for custody and 

aliment p marked as opposed on behalf 01' the defender and hear.d 

must/ 

J 
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must on a reasonable construction of the Section dieclose the 

applicant's initial interest: that accordingly in they 

had conformed to tne Section and the Leg~]. Aid Cert1f1cGte 

had not ceased to have effect. 

6. The Audi tor has conatuer-ed the submissions made 

to him and would like to comment on them. The Section ot: 

the scheme being construed has Statutory Author1 ty in respect 

that it 1s made under Section 6 of the Legal Aid (Scotland) 

Act 1949. It should therefore in the opinion of the Auditor 

be construed in the same way as an Act of Parliament: so that 

• when endeavouring to find the meaning of the wor-d "wrl til the 

words used	 immediately in front of it will give some indication 

of what the intention behind the Section was. The words are 

"summons, defences". Both of these documents are 1n terms 

of legal use Writs in the proper sense 9 60 that the reference 

to writs SUbsequently seems to the Auditor to suggest a more 

formal document than for example one entering appearance. 

This approach however creates difficulties when the case of 

• 
is considered. There a motion for custody and aliment 

was enrolled by the Pursuer . The defender marked the motion 

as opposed and was present by Counsel and Agents when it \;WS 

heard. Opposing a mo t i on in its terms can hardJ.y be said to 

be a ',~ri t in the sense of Summons and defences, but its r e suI t 

in this case was equivalent to lodging a Writ relating to the 

applicantls initial interest. He was in ~act represented. 

and so t present. It seems to the ,Il,.udl tor- ~(- be r-ernar-kab Le 

that/ 



that entering appearance or opposing & motion should be classed 

for the sake of this Section as "Hrl t sv • He has come to the 

conclusion therefore that the terms of the Section have not 

been complied with, and accordingly the Legel Aid Certificates 

have expired at the end of six months. 

Having decided the Legal position the Auditor would 

like to say for the attention of the Legal Aid Author! ties 

. that such a state of affairs as this should not oe allowed to 

continue. and that the Section should be amended to make it 

clear and precise as to what is necessary to indicate an appLtcant I f 

initial interest in the proceedings. In the AUditol'~s vi~\r{ 

the present ruling will encourage the lodging of defences in 

cases which could well be settled without such a step. The 

cost of unnecessary defences to the public could be substantial. 
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In CQ.ll~::1. 

against 

and 

againct 

.... 
'I. 

16th February 1932 

Mr J.K. Mitr:he11 appeared for the defender in 

both cases. Mr P. Vandore app eared for the Law Soci 

The matter arises follovring a taxation by the Auditc 

or the COQrt of Session. Article 16(2)(b) of thc Le 

Aid (Scotland) Scheme 1958 states "A legal aid 

"certificate shall cease to have effect LL~ess the 

"summons, defences or other writ relating to the 

rtapplicant' s initial int erest in the proceedings end 

"the certificates are lodged in co~r~ vnthin 3 m~t~ 

"or in cases in which the induciae is 84 days, 5 ~or. 

"or such longer period as the co~ttee may deteI~~ 

"from the date of the certificate." I was informed, 

as was the Auditor that the La~ Society now allow a 

period of 6 months and not 3 as stated in the articl 

The Auditor's view was that the terms of the article 

had not been c orspLi ad with b ec aus e no 'l'fTi ts wer-e lac 

in either case und that the lCGal aid certificate ~~ 

respect of both defc~dcrs h~d exp~red. The facts i~ 

t~e Westwater case ',"ere us f oLl.ov.s , The pursucr r.:l2.. 
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iL'1 ac t i on of divorce <:tgai nst 'dlC def cndcr D.."1d the LlGC:1"C 

for the defender were in~tructcd to represent the 

defender on intimation b~inG received by ~~m of t~c 

service copy summons. The G~en~s ~erc instr~ctei o~ly 

to defend thc ac t i on so for as qu an t um was concerned. 

On 7th Septe~~er 1978 appearance was entered in the 

action in the manner zet out in the Rulc8 of Court. 

A legal aid application was then lodged Hi th the T..aw 

Society. A legal aid certificate was issued to the 

agents on 29th November 1978. I understand that the 

pursuer's agents who were also granted legal aid 

suggested that an agre emerrt on quantum might be 

possible and as there Nere prospects of settle~ent 

the agents for the defendcr refrained from instrJc~L~g 

defences at that stage in order to save public flliods. 

A legal aid cert:ficate was lodged in process on 

11th December 1973. Vari GUs at terr:pts t~ereafter were 

made to effect settleme~t without success and on 

21st September 1979 the pursuer's motion to ~end 

conclusions was allowed and defences were appointed 

within 14 days. Defences were instructed on 17th 

December 1979 and lodged in process OQ 31st Decexher 

1979. The acti en thcreaft er proc c eded , On the morning 

of the proof settlement was effected by we.y of joi.:1t 

minute and decree of divorce was granted in favour of 

the pursuer. The defender was found liable i:1 the 

expenses of the action as an as"isted person by 

interlocutor da t ed 2Gth Oc t cb er 1980. Eis Li ab i Li tj' 

fori 
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for e xp cnsc c oc r : o.~,sc~~;vll in te:r;:l;' ,,[' oec t i on :.:(G) 

of the Le~~l Aid (Scot1~1~) Act 1967 at £20. The 

"defender's acccunt of Expenses was sue-lUi ttcd to the 

law Society who refused to p ay in respect of B.."lY work 

charged on or after 4th J~ne 1979 bcc~se they took 

the view that the t cr-ms of Ar t i c Le 16(2)(b) of the 

Legal Aid (Scot1~d) Scheme 1958 had not been complied 

with. The mattc~ was considercd by the Auditor B.."ld as 

stated he reached the conclusion that the terms of 

Article 16(2)(h) had not been compLLed with, and the le 

aid certificate had expired on 29th ~'lay 1979. In • 

case the facts were as follows. raised 

an action of divorce against the defender. The agents 

were instructed to represent the ,defender on Lrrt i.ma.t i on 

being received by hi~ of the 3crvice copy su~ong. The 

agents'instructions we~e to rep~ese~~ the defender's 

interests 30 far as the matter 'of access and quantuo 

were concerned ~~d on the calling of the summons in 

court appearance wag entered 1>y er.i;.;:-.:ng counsel' 3 name 
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on the surrraorrs and in relation to 

An interlocutor sisting the cause 

21st Septemher 1977. 

thereafter lQ rl g c c2. and 

defender's f'nv our- on 

Ncv emb er 1977 the court b ear-d an opposed motion relati ";(3 

to matters of CU3tOdj- and aliment wl.en c ourrs e L and 

agents for the 

Following that 

A legal aic 

a certificate VIas issued in t r.c 

25th :rovembcr 1977. On 4th 

defender represented his interes~s. 

rno t i.on a't t crip t s wc~c :::adc by 

I~ents to eff~ settlcrnc~t. The dcfcn~er'3 

felt! 
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the calling li·st. 

Has pronounced on • 
a~plication was 

-


b ot h parties 

agen~s 

11 
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have heen on unnec e s s ary c xp cnd i tUT:"'C of pu oLi c fu nds . 

A legal aid c c r t i f i c a t e wa s lodgccl in process on 

11th Dec ember 1978. Se t t Lcraerrt was not ach i, ev e d 

however and accordingly the si st W;)3 recalled ry 

interlocut or of 21st J'un e IS78 a."1:J. defences were loc.gec 

I
I 

I 

i 

in process on 22~d'June 1978. T~c action there2fter 

proceeded as a defended action hut agreement in fac: 

was eventually reached in a joi~t minute en:ered i~to 

and lodged in process ~'1d Gccree of divorce was sr~'1tec 

on 14th June 197'3. As ir. t:--..c case of the 

defender's account of expenses was subr.citted to t:--"e 

Law Society. The r~w Society rcfus~d to ~cct the 

account L"1 respect of work chareed on or after ll:h 

April 1978•. The mutter "j/ent to the Audi tor of tne 

Court of Session ~~d he reached the conclusion that 

Article 16(2)(b) of the Legal AHl (Scotland) Scherae 19S 

had not heen c ompLi e d with 2..."1d that the legal aic:. 

certificate had expired at the end of 6 months. Ec 

therefore excluded ~'1y pa~ent or c~~ges incurreQ 

'I-, 
~O 

.....r.n the t ookafter that period. I~ ctlses Au d i tor tte 

view that no wr i t s :r.ad b e e n Loc g c d 'Ni thin 6 mon t c c , 

Mr Mitchell's essential nubzri s e i on was that in 

considering Article 16(2)(~·) Lh e Au d i t.c r had. t ak cn 2. 

too r-e at r i c t i v c v i cw , he '..1reed ;;:c to t ak e a b r-oad cr 

view ~~d one Gencrou~ enOUGh to enable the entering of 

appearance and par t i c i p a t i on in a rnot i on to he c o v er ed 

by Article 16(2)(b). I a.n not ab Lc to do so. T:~e 

words used in the article a r o "Un Lc ns the summcnc , 

tfdefenccs/ 
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"nrc lodged. in c ou r t :", 1' 10 \· .... '1· + " .., r . ] oel C..1 l' .... h
". ... r , '-"·0 . [, l:. n ell" ('!' of 

the c ae c o c oric c ru ed , Dcfi~i'L~0n~ ifi ~iction~rics 

essentially d c ti he (1. \',T1 t C'.::> ~1. d oc umcn t \"i i t h V/rj tj 11['"• . . J 

• 

behalf of the defenders. In my v iev the section 

envisages the lcd[0-rllj of an 30c t"cl2.l ci.ocu::::en"t. Mr :':1 t c r; e L 

suggest ed s omewrurt 't errt c tiv e Ly that the powers av a i Lab Le 

to the Sec r-e t ar-y of State und e r Sec:;tion 12(1) of t::s 

Legal Ai.d (Scot12.-'1c) Act 1~)!'9 arid tn;3.t the pOWCTS 

given wi thin the Act to the: court under Secti on lJ ',orc"::'e 

not accurately reflected in Article lG(2)(b). I did 

not consider there W&s a~ substance in that 8~~~issic~. 

to lodge a d in r-d r- to C:lt C~ e . Onocu merrt o e app e a r anc 

the other 113.-.'ld he t t t~2.~ :'!1, for 2.subrni cd e xarap Lo , 

motion for var i c t i on f'o Ll.owi ng On d i.vo r c e pr-oc c e d i n gs 

• 
no docucent was necessary. Similarl/ Ln relation to 

an order b::,r the c curt where 2. pe.r t y i 3 or-da.i acd to 

appear at l;I1C bar. These nat t cr-s c a n be dealt ',';it:: 

ini tially wi t hou t the locD.ng of d cc urae n't s and ti:C?J 

To'are almost c e r t a i n Iy d e a L L wi th '.'Ii th::'n 6 raorrt n s , L • , 

any event pr ov i s i ons are made an f ac t 1:1 both th';Sf' 

~---------': 

mat t er is no t dealt wi~~ 2t the 'fir..c of the a n i t i n : 

a.ppearances. 

are anom~lics In the lec~l ~id n~ocodurcs. 

these c ons i.d c r-a t i oris , ho"I"! (,Y", obv i r.t c the requi:-c::Jc,-: 

under Article l6(2)(b) to l.)r\;e 2 '''/~~t w i t h.i n 6 :.:cn::::. 

ifI 

w-_v· 



'l'be au d i tor has l;\.1-lres::;cd the v i cv ~h.:lt b ecuu s e 

such a requirc~cnt SOffi2 solicitors may lodge def 

at an cur-Ly stage and when it is not n e c c c s ar'y t . 

the app r op r i a t o authori ty wi 1:1. give s o me consi d ci 

as to how r.uc n unriec e c s ar-y cxp cns e be av o i ~.ed. 

Accordingly 1 refuse crave four of both ~otes 0: 

objectio~::::; . 

• 
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