RIS e s s

e L Tey

Note oy the Auditor
of the Court of Seszion

l.c.

WV.W&GV. G Law Sccliety Legal Aid and

the g
of
and

% 6a 009 e

1. Differences of view having arisen between the
Solicitors and the Law Soclety Legal Aid Committee a taxation
took place, Both the Law Society and the Solicitors ware

represented.

2. The dispute arises under'Section 16(2)(b) of the
Legal Aid (Scotland) Scheme 1958 which 13 in the following
terms: - "a legal ald certificate shall cease to have effect
unless the summons, defences or other writ relating to the
applicant's initial interest in the proceedings and the certificate
are lodged in court within three months or, in cases in whiech
the 1nduciée is eighty-four days, five months, or such longar
period es the Committee may determine from the date of the

certificate.™
The Auditor was informed that the Law Society now

allow a period of six months and not three as stated in the

Secticn.
3./
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3. The Law Society contended that the Section

provides that a Legal Ald Certificate ceases to have effect
unless defences or other writ relating to the Applicant's
initial interest in the proceedings and the Legal Aid
Certificate are lodged in Court within six months, so that

in this case (Westwater) the Certificate ceased to have effecgt

on 29th May, 1979 -~ no defences or other writ having been lodged

in terms of the Section. The Law Society construe the Section
‘strictly. R
4, The ©Solicitors contended that the construction

put upon the Zwction by the Law Soclety was too strict, and

that the defender ‘s initial interest 1n the-proceedings was
indicated by'his entering appearance. They argued that the
entering appearance was a writing on the Summons and on the
Calling List and was therefore a writ in the dictionary meaning.
They submitted that if & motlon for sey aliment had bsen enrollsd
by the pursuer and opposed by the defender within the eix months,
and the defender eppeared at the hearing it must be the position
that the applicant's initial interest in the preceedings had
been indicated by his opposing the motion in writing, i.e. by
writ. Entering sppearance end snrelling separstely, they say

must, c¢learly, in each case, show gn initial intereczt.

5. They submitted in the cese af _ that the

enrolling of a motion on 2nd November, 1977 for cusgtody and
eliment, marked as opposed on behalf of the defender and heard
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must on a reascnable consiruction of the Ssction disclose the
eapplicant's initial interest: that accordingly in [j they
had conformed to the BSectlion and the Legal Ald Certificate

had not ceased to have effect.

6, The Auditor has conaidered the submissions nade
to him and would like to comment on them. The Section of
the scheme being construed has Statutory Authority in respect
;that it is made under Section § of the legal Ald (Scotland}
Act 1949. It should therefore in the c¢pinion of the Auditor
be construed in the same way as an Act of Parliasment: so thai
whén endeavouring to find the meaning of the word "writ® the
words used immediately in front of 1t will give some indicaticn
of what the intention behind {he Section was: The words are
“summons, defences®. Both of these documents are in terms
of legal use Writs in the proper sense, so that the rerlference
to writs subsequently scems to the Auditor to suggest & more
formal document than for example one entering appearance.

This approach however creates difficulties when the case of
- is co-nsidered. There a motion for custody and aliment
was enrolled by the Pursuer. The defender marked the motion
as opposed and was present by Counsel and Agents when it was
heard. Opposing & moation in its terms ¢an hardly be said tc
be a writ in the sense of Summens and defences, but its result
in this case was sqguivalent to lodging a Wriit relating to the

applicant®s initial interest. He was in Zact represented.

and so, present. It seems to the Audltor ¢ be premarkable
that/
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that entering appearance or opposing & motion should be classed
for the sake of this Section as "Writs', He has ccme to the
conclusion therefore that the terms of the SectionAhave not
been complied with, andAaccordingly the Legel Ailid Certificates

have expired at the end of six months.

Having decided the Legal position the Auditor would

like to say for the attention of the Legal Aid Authorlities

‘ that such a state of affairs as this should not be allowed to
continue, and that the Section should be amended to make it

clear and precise as to what is necessary to indlcate an gpplicanti:
initial interest in the proceadings. In the Auditor's view

the present ruling will encourage the lodging of defences in

cases which could well be settled without such & step. The

cost of unnecessary defences to the public could be substantial.




e e .m,ﬂ.,wm«.’.m- o s = “

I Lt LNy U AL A Sl L)

N

16th February 1982

Mr J.K. Mitchell appeared for the defender in

Yoth cases. K¥r P. Vandore appeared for the Law Soci

~The matter arises following a taxation by the Auditc

of the Court of Session. Article 16(2)(b) of the Le
Aid (Scotland) Scheme 1953 states "A legal aid
"certificate shall cease to have effect unless the
"summons, defences or other writ relating to the
“aﬁplicant's initial interest in the proceedings and
"the certificates are lodged in court within 3 menth
"or in cases in vwhich the induciae is 84 @days, 5 maon
"or such longer period as the committiee may determr
"from the date of the certificate.; I was informed,
as was the Auditor that the Law Society now allow a
period of 6 months and not 3 as stated in the erticl
The Auditor's view was that the terms ofvthe article
had not been complied with beczuse no writs were loc
in either case and that the legal aid certificate ir
respect of both defenders had expired. The facts ir

the Westwater caze were as follows. The pursuer ral
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an action of divorce against the defeonder and the agent
for the defender were instructed to represent the
defender on intimation being received by him of the
service copy summons. The agenis were instructed only
to defend the ection so far as quantum was concerned.
On 7th September 1978 appearance was entered in the -
action in the manner set out in the Rules of Court.

A legal aid application was then lodged with the Taw

Soclety. A leggl aid certificate was issued to the

agents on 29th November 1978. I understand that the

pursuer's agents who were also granfed legal aid
sﬁggested that an agreement on quantum might be
possible and as there were prospects of settlement
the agents for the defender refrained from instruciing
defences at tﬁat stage in order to save public funds.
A legal aild certificate was lodged in procéss on

11th Decemher 1973. Various attempts thereafter were
made to effect settlement without success and on

21st September 1379 the pursuer's motion to amend thae
conclusions was allowed and defences were appointed
within 14 days. Defences were instructed on 17%th
December 1979 and lodged in process on 31lst Decerxber
1979. The acticn thereafter proceeded. On the morning
of the proof settlement was effected by wey of joint
minute and decree of divorce was granted in favour of
the pursuer. The defender was found liable in the
expenses of the action as an assisted person by
interlocutor dated 28+th October 1980. FEis liability
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for expensces were assessed In terms of section 2(6)

of the Legel aid (Scotland) Act 1967 at £20. The
‘defender's acccunt of expenses was submitted to the
Law Society.who refused to pay in respect of any work
charged on or after 4th June 1975 because they took
the view that the terms of Article 16(2)(b) of the
Legal Aid (Scotland) Scheme 1958 had not heen complied
with. The.mattcr was considered by the Auditor and as
étated he reachcd the conclusion that the terms of

Article 16(2)(b) had not been complied with, and the le

ald certificate hod expired on 28th May 1979. In ‘

-case the facts were as follows, -raised

an action of divorce against the defender. The agenis
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i _ were instructed to represent the defender on intimation
% being received bty him of the service copy surmons. The
% ; agents'instructions were to represent the defender's
% % interests so far as the matter of access and quantum

were concerned end on the calling of the summons in

court appearance was entered by erlermg counsel's name

on the summons and in relation to the calling list.

S I

An interlocutor sigting the cause was pronounced on
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21st Septemher 1977. A legal aid application was

thereafter lodged and a certificate was issued 1in the

by e e o

defender's favour on 29th November 1577

. On 4th

November 1977 the court keerd an opposed motion relative
- to matters of custody and aliment when counsel and
agents for the defender represented his interests.
Pollowing that motion attempts were zade by both parties
ugents to effoct settlement. The defender's agents

felt/
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felt that the lodging of defences v that stoge would
have been an unnecessory cxpenditure of punlic funds.
A legal aid certificate was lodged in process on

11th December 1878. Settl¢ment wis not achiéved
however and accordingly ihe sist was recalled bty
interlocutor of 21st June 1878 and defences were lodge<
in process on 22nd’June 1975. The action thereafter
proceeded as a defended action but agreement in facz

wag eventually reached in a joint minute entered into

and lodged in process and decree of divorce was grinteé
on l4th June 1879. As in the case of _the
defender's account of expenses was submitted to the
Law Society. The Law Society refuscd to mcet tre
eccount in respect of work charged on or after 11ih
April 1978. ' The matter went to the Auditor of the
Court of Session and he reached the conclusion that
Article 16(2)(b) of the Legal Aid (Scotland) Scheme 19%
had not been complied with and that the legal aid
certificate had expired at the end of &6 months. Ee
therefore excluded any payment or charges incurred
after that period. In Toth cases the Auditor ook <the
view that no writs had been lodged within 6 monihc.

Mr Mitchell's essential submission.was that 1in
considering Article 16(2)(%) the Auditor had taken 2
too restrictive view. He urged me to take a broader
view and one generous enough to enable the entering of
appearaznce and participation in a motion to he covered
by Article 16(2)(b). I am not adble to do so. TIne
words used in the article are "Unlessz the summong,
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rdefences, or cther vrril relatline Lo ihe applicantts
rinitial interces! in the vrocceohnss and Lhe certificate
tare lodged in court". No wril was lodged in either of
the cases concerned. Definiiitons in dictionarices

essentially detive a writ as o document with writing.

In neither of thcse casces were documenis lodged on

- behalf of the defenders. In my view the section
, envisages the lcdging of an actual documeni. Nr Mitchel.

T

suggested somewhat tentatlively that the powers available
to the Secretary of State under Section 12(1) of +ths
Legal Aid (Scotland) Act 1949 and that the powers

‘ given within the Act to thc court under Section 13 were
not accurately reflected in Article 16(2)(b). I aid

not consider there was any substance in that submiscicn.
He pointed ou®t ihat in the Sheriff‘Court 1t was necessary

to lodge a document in order to enler appearance. ©On

the other hand he submittcd that in, for exanple, 2
motion for variation following 6n divorce proceceding

4

no document was necessary. Similarly in relation to

-~

an order by the court where a party is ordained to
appear at the bar. These maiters can be dealt watlh

initially without the lodging of documents and thoey

any event provisions are made 1n fac
instances for certain dcecuments to ve lodged if the
matter 1s not dealt with 2t the fime of the 1nitinl
appearances. It may be, as counsel sudbnitted, thereo
are anomalics in the legal aild procedures. None of
these cqnsidcrations, however, obviate the requircment
under Article 16{(2)(b) to ladge o writ within O monthco

it/




if 2 legal aid certvificate iu to remain in forax
The auditor has cxpresced the view that becuuse
such a requircment come solicitors may lodge def
at an carly stagce and when 1t is not necessary b
so. I7 there is subsztance in that ehscervation ne
the appropriate authority will give some consider
as ‘to how such unnecesssry expense be avoi ted.
Accordingly 1 rcfuse crave four of both notes of

objections.



