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U?::'NJ ox OF LO?~ lYY12:E 

in causa 

LOUISA MARION McDIARMID 
or Mt':DONALD, (A.P.), 

- Pursuer; 

against 

EWErt MACDONALD, 

- Defender: 

14th December 1982 

This case comes before me on a Note of Objections 

the Auditor's Report an the pursuer's account of 

expenses. The action is one for divorce on the ground 

of the defender's adultery (se~tion 1(2)(a) of the 

Divorce (Scotland) Act, 1976) with ancilla..ry conclusio. 

in rela~ion to custody of and aliment for the child of 

the marriage and for payment of a periodical allowance 

by the defender to the pursuer. There was also a 

conclusion for expenses. Decree was pronounced on 220 

October, 1981. 

~iE business account submitted by the pursuer's 

solici~ors included a number of inclusive fees derivec 

from Tables A and C in Part ill (Now Part lll) of 

chapter 111 of the Table of Pees. The fees claimed 

incorporated the 30% increase ?-uthorised by Act Gf 

Sederunt (Rules of Court .Amendment No.7). (Solicitors' 

Fees No.2) 1979 (No. 1931){S.136) which came into fore 

on 27t~ April, 1981, end they included the following:' 

Fee for all work to calling £.149.50 

Feel 



•
 
I 
,~ 

r 
i~ 

I
1 

• 

- __ 0 

2. 

Fee	 for all work from calling 
to swearing affidavits £.110.00 

Fee for all work obtaining decree t: 39.00 

Fee for all work relating to 
anc illary conclusion for 
custody and aliment - to calling £. 26.00 

Fee for such work from calling £. 29.90 

These fees were allowed but the following fees 

which were claimed were disallowed:­

Fee for work relating to 
ancillary conclusion for 
periodical allowance - to calling £. 26.00 

Pee for such work from calling £. 29.99 

Fee for Extra Judicial Settlement 
including Joint Minute t. 58.50 

The last mentioned fee is derived from Part IV of 

chapter Ill, which relates to defended actions. It is 

against the taxing off of these' fees that the present 

Note of Objections is taken. 

The first contention advanced in support of' the 

Note of ObjectionB was to the effect that, on a proper 

construction of the Act of Sederunt, provision is made 

for charging separately for a multiplicity of ancillary 

matters where this arises. Accordingly, the additional 

charges set out in Table C fall to be applied separately 

to each of the two ancillary matters which arose in this I. 

case, name Ly, custody and aliment in respect of the child 

of the marriage and periodical allowance "in r-eapec t 

of the pursuer. It was not suggested that the conclusion 

in respect of expenses constituted an ancillary matter 

for this purpose, unlike the contention advanc~d in the 

easel 



case of Adamson v. Adamson (unreported). Paragraph 3 of 

Part llA is in these terms:- "If-(a) the pursuer's 

solicitor charges an inclusive· fee under either-

paragraph 1 or paragraph 2 of this Part, and (b) the 

action to which the charge rela~es inc~udes a conclusion 

relating to an ancillary ma"tter'in addition to that fee, 

he may charge in respect of work specified in colun:n 1 

of Table C the inclusive fee specified in respect of that 

work in column 2 of that Table, being the same 

• additional inclusive fee whether he is an Edinburgh 

• 

solicitor acting alone or on the instructions of a 

solicitor outside Edinburgh." In the case of Adamson 

Lord Ross came to the view that, while there is an elemem 

of ambiguity in the provisions of para.gra.ph 3, it would 

be "contrary to reason and justice" to allow an 

additiona! inclusive fee· in respect of each end every 

ancillary ccncLus i.on , His Lordship instanced an examp.Le 

of the manner in which ancillary conc'Lus i.ona could 

readily be multiplied to que.ntify the financial 

implications of accepting the contention advanced on 

behalf of the solicitor in that case. Indeed, since 

the coming into' operation of the 1latrimonial Homes 

(Family Protection) (Scotland) Act, 1981 the scope for 

a ~tiplicity of ancillary conclusions has been very 

substantially increaSed.. In iny view the 'provisions of 

paragraph·3 pennit an additional inclusive fee or :fees 

as set out in Table C to be charged where the action to 

which it relates is one which goes beyond the single 

conclusion/ 
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conclusion for divorce provided for in one or other of 

the "two preceding tables. 

• 

In the present case it was submitted that Lord 

Ross had misdirected himself' by reference to ancillary 

conclusions as distinct from ancillary matters, and the 

argument advanced was on the more restricted basis that 

the separate charges fell to be authorised only in 

respect of "ancillary matters", ,from which the conclusion 

in respect of expenses fell to be excluded. The wording 

of paragraph 3 however authorises the additional charge 

where the action to which it relates "includes a 

conclusion relating to an ancillary matter". It is the 

conclusion in relation to the ancillary matter which is 

the governing factor, and the comment in relation to 

the multiplici~ of conclusions is still valid. It 

• 

matters not whether there is one ancillary conclusion 

or more than one. The add-itional fee authorised is an 

inclusive fee.- For these reasons I am of the view that 

the Auditor was justified in taxing off 
.. 

the additional 

fee claimed in respect of the conclusion for the award 

of a periodical allowance. On this construction he was 

indeed bound to do so. 

The second issue raised in the Note of Objections is 

focussed on the charge for £58.50 in respect of what 

is tenned an extra-judicial settlement, and which; is 

derived from Part IV of chapter lll. It is narrated 

in the Note that after calling of the action, the 

defender or his solicitor, without entering appearance 

or/ 
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or lodging defences approached the pursuer's solicitoJ 

with a view to negotiating aliment and periodical 

allowance. It is contended that for the intervening 

period of time, until the Joint Minute was lodged, the 

action was • contested'· • In these circumstances it was 

legitimate to draw on the provisions of Part.2V while 

relying on the p~ovisions of ~ llA for the basis of 

Account. Moreover, the amendment intro'duced by the Act 

of Sederunt (S'.I'. 1981 No. 497),~,mich removed the 

• facility of charging an accouan partly on the basis of 

detailed charges under chapter 1 and partly on the 

alternative table under chapter 111 did not preclude 

the charging of accounts on a combination of tables 

within chapter 111 itself. 

This argument is open·to the immediate criticism 

that this is a charge which ,is derived from a table whic 

is related to "defended actions." This action was not 

defended. ,No appearance was entered and no Defences werl 

lodged. The whole .bueaneas account, .this item apart, 

proceeds on the.view~hat this was an undefended 

consistorial,ac~iononaffidavit procedure and the 

charges claimed'purport to be in respect of all the 

work involved~ The tables in Part llA and Part IV are 

qUite distinct and it seems to"me that it would require 

eons qui te specific enab~ing provision' to entitle the 

Bolicitor to 'draw on both ta.bles at one and the same 

time. It is not without significance that such enabling 

provisions are to 'be found in paragraph 5 of Part 11, 

which/ 
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~hich relates to undefended consistorial actions, and 

certain charges under Part lV are in terms made-

available Rwhere appli~able". It was submitted that 
I 

would be illogical for provisions to be made for Pa.yIIli 

of a fee in respect of an extra-judicial se1itlement iJ 

an undefended consistorial action under Part 1+ and-y 

unavailable in a similar action on affidavit procednr 

under Part llA. The inference to be drawn. however is 

tha~ a deliberate ~distinction was being made and the 
.- ~ ..... 

inclusion of this specific enabling provision in Part 
.'~:-' 

11 serves to underline the othe"rwi.se separate and 

distinctive character of the various tables in chap'ts
--' 

lll. I am satisfied that, in. the circumstances of tl 

case, it was not open to the solicitor to base his 

business acount primarily in Part llA"~d at th~ eam: 

time to draw on one of the charges authorised in Par-

IV. 

It was further argued that, when the so1.icitor' 

claiming additional remuneration for work ac~ly d 

in connection with the Joint Minute which was ultima 

lodged, and in respect of which counsel's fee had be 

authorised, the Auditor had powers to increase any c 

the inclusive fees in recognition thereof, but that 

was a discretion which he had app~ntly overlooked. 

This is a reference to Rule 347(f). It is well set~ 

that the Auditor's discretion is a ma"tter with whic] 

Court will not readily interfere, but I was invite' 

the event of rejecting the primary contentions, to 

remit/ 

,. 
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remit back to the Auditor in order to ascertain wheth 

or not he had in fact exercised his discretion under 

that provision. This is a matter which was not raise 

( at the time of the taxation. Indeed it is not raisec 

in the Note of Objections nor, natu.raJ..1.y enough, is i i 

referred to in the AUditor's Minute. My understandiI 

however, is that only rarely 'and in exceptional 

circumstances is this discretion.exercised or even se 

to'be exercised' and I do not consider that the 

circumstances of the present case would justify such 

a remit. 

It is of course reCOgni~~~~hat the solicitor hi 

the option, if he chooses to ex~rcise it, of charg~ 

his account on the basis of the detailed charges set 

in chapter 1 but it was to' avoid the expense involve 

in presenting an account, baaed von detailed charges t: 

the present course was taken. 

For the. reasons I have stated .1 shall refuse th 

Note of Objections •. 

, I 



( ~outt of ~tssion, ~cot1anb
 

THE AUDITOR OF COURT 

PARLIAMENT HOUSE 

EDINBURGH EHI IRQ 

0.31-225-2595 

24th SEPTEMBER 1982. 

With the AQditor's Compliments. 

Keith Marshall, Esq.,
 
DepQty Secret~ry Legal Aid Department .
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31rJt August 1982 Lord Camercn 

The Vacation Judge remits to the Auditor of Court to state by Minute his 
reasons for disallowing the items referred to in the Note of Objections No.20 
of process, appoints said Minute to be lodged within twenty eight days from 
this date. 

MINUTE 

by the 

AUPITOR OF COURT 

in causa 

Pursuer• against 

Defender 

The Account of Expenses No 19 pf prQCe~B was presenteQ by the solicitors to the 

~aw Society of Scotland for payment ~y the Society in its capacity as 

administering the ~egal Aid Fund. By it the ~olic!tors seek payment in respect 

of work done by them on behalf of and outlays incurred by them for the pursuer, 

who was at all relevant times an Assist~d Person. As the ~aw Society was unable 

to reach agreement with the solicitors on the amount to be paid by the Fund in 

settleme~t of the account, it was remitted to the Auditor by the Lord Ordinary 

in terms of Section 4 (6) of the Act of Sederunt (Legal AiQ Rules) 1958 on a 

motion enrolled by the solicitors in the narae of their client. The Auditor 

taxed the account accordingly on the basis.Df agent and client ·fund paying. The 

pursuer has been found entitled to expenses against the defender but at this 

stage, is not taking steps to have the amount of these determined by the Auditor. 
" The charges which are the subject of the Note of Objections could equally be 

put forward as a basis for recovery of costs from the defender, although 

separate taxation would be required in terms of the remit contained in the 

interlocutor of 22nd October 1981. 

Amendment by successive Acts of Sederunt of the Tables of Fees of Solicitors 

contained in Rule 347 has led to some confusion over reference to Chapters 

and Parts.' The Auditor respectfully commends to the Court that the Rule is 

Conti ..•••• 
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••••• / the Rule is best set out for present purpose6 in the Parliament House 

Book pUblished in 1982, Volume I (in the new loose-leaf eqition) at page A 112 

et seqq. to which he refers in this Minute. 

The Auditor disallowed the items which are the subject of the Note of Objections 

for the following reasons: 

1.	 At the diet of taxation at which the solicitors and the Legal Aid Fund 

were represented, it was submitted to the Auditor by the latter, and it 

was accepted by the Auditor, that he was bound by the ratio of the 

decision of Lord Ross in  dated 2nd April 1980 

(see No.22 of process), with the whole of whose Opinion he respectfully 

agrees. The present case does not differ materially from the 

same principle applying to Paragraph 1 of Part IIA of Chapter III of 

Rule of Court 347 (which applies to the present case) and to Paragraph 2 

which his Lordship then considered. The same end result was achieved 

in by the Court's insistenceon amendment of the Minute of Election 

as in the instant case by the Auditor's allowance of only a single total 

charge in respect of the ancillary conclusions referred to in Summons as 

the Second and Third. It is noted that in the present case the solicitors 

avoid what Lord Ross put forward only as an extreme example of the 

impossibility of the contrary interpretation by renouncing any intention 

of founding on the clearly separately-stated Fourth conclusion for the 

expenses of the action. The Auditor observes that in an appropriate 

case the ingenuity of Counsel could readily multiply ancillary conclusions 

almost without limit by seeking separately custody of and aliment for-each 

single child of a marriage, and invoking provisions of the recent 

Matrimonial.Homes Act. 

2.	 In disallowing the fee of £58.50 and Session Fee of £5.85, the taxations 

to which the solicitors take objection in Paragraph 10 of their Note, the 

Auditor maintains that his reasoning is sound. The item set out in the 

Account as "Fee for Extrajudicial Settlement including Joint Minute" is 

imported from Part IV of Chapter III (which relates to Defended Actions) 

or from Part I~ (into which it is specifically transferred by reference 

in Section 5), which sets out block fees for Undefended Consistorial 

Actions including Actions proceeding by oral proof. Part IIA sets out 

alternative inclusive fees for such actions including where, as here, 

Affidavit Procedure is adopted. The fees prescribed by Part IV, including 

the Extrajudicial Settlement Fee, are block fees related to 

Conti .......••....
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2.	 ••••• Contl related to various aspects of an action for inBertion 

in an account as appropriate: Part IIA sets out inclusive fees, covering 

the whole necessary and invariable process from the commencement of work 

regarded as part of judicial proceedings to the attainment of decree of 

divorce, in three stages separated by two intermediate points in the process 

namely the completed service of the summons and the completion of the 

affidavits, etc. In Tables A and B, the inclusive fees, defined as 

covering "all work", exclude themtroduction of any additional charge, 

whether detailed charges inder Chapter I or block charges from other 

Parts	 of Chapter III. Setting the three stages out separately does not 

avail	 to provide a space, as it were, for insertion of other charges, as 

the stages are each defined as commencing at the point at which the 

•	 preceding stage has terminated. The inclusive charges in relation to 

ancillary conclusions do not include any charge for a third stage 

commencing when swearing of affidavits has been completed; even if it 

could ever be otherwise in the context of affidavit procedure (which 

the Auditor doubts), no argument is available to the solicitors in the 

present case as the·Joint Minute was completed'by the pursuer before 

her own affidavit. 

The contrary argument now set out in paragraph 10 of the Note was not 

advanced at the taxation. The Auditor considers that it involves the 

solicitors in an impossibly contrsdictory position. The approach by 

"the defender or his solicitor", as it is put, was made after the calling 

of the summons. The solicitors, for the purpose of this argument, 

maintain that until agreement was subsequently reached with the defender, 

the action is to be regarded as contested; but for the purposes of their 

account the ~olicitors seek to use charges applicable only to undefended 

actions. The Auditor does not understand what is meant by a "period or 

time when the action was 'contested'" which the solicitors somehow seek 

to interpose into the continuum, for each of the three consecutive parts 

of which they maintain that the action was undefended. 

At the taxation there was no overt reference to cardinal principles of taxation 

or natural justice. Their invocation by the solicitors in their Note of 

Objections impels the Auditor in stating his reasons to point out to the Court 

what was tacitly accepted at the taxatinn on all sides, namely that Part IIA 

of Chapter III is an alternative method of charging for work done, available 

for selection at the option of the solicitor but in no way derogating from 

Conti ...•..••.• 
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••••••. Contl denogating from his right to claim payment fon every piece 

of work done by using the alternatives to charging the account on an inclusive 

of Detailed Charges set out at the beginning of 

J . 347. 
J 
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37/16/117366/80 
..........-1t~ ..~~.t 1982
 

SCOTLAND
 
LEGAL AID MEMORANDUM 

From •.• To .JL'r.·L.At::l\Q.1T~.9.~....€f>.g ••••••..•••••••.. 
C ..,J.L. 1"''(AIION (it;P-AA.TM<:-"-lT. 

The account of expenses in connection with the above case was taxed in terms of Sect: 
4(6) of the Act of Sederunt (Legal Aid Rules) 1958. The Agents acting for the pursu. 
in this case were Messrs. Pairman Miller and Murray, w.s. They were represented at ­
Taxation by Brian Irvine, Esq. 

•
 
The Agents raised an action on behalf of the pursuer for Divorce on the grounds of
 
adultery with conclusions for Custody, Aliment and Periodical Allowance. Decree wit}
 
expenses was obtained and the Agents submitted an account against the Legal Aid Ftmd.
 
The basis on which the account was charged is as follows:
 

(a) detailed fees for Legal Aid 1-rork, (b) the Inclusive Fee based on Table A (ChaptE 
III, Part II); (c) an E:x:tra~udicial Settlement block fee from Chapter III, Part IV; 
(d) ~ ancillary fees based on table c (Chapter III, Part II). 

The Auditor dealt with the question of the settlement fee first. The Auditor noted i 
the Inolusive Fee had been charged i.e. the fee for all -work to the calling of the St 
-ons , the fee for all work from calling to and including Swearing affidavits, and thE 
for .ill. work from Swearing Affidavits to and iil6luding sending extract decree togethE 
with session fee. The Auditor was of the opinion that as the account had been charge 

/ on this basis, then the wording of the fee should be interpreted litenllly, i.e. the j 

V covers all vrork. The Settlement fee was thereafter abated by the Auditor.- _.------------------=:.....------=-­
The only other point in dispute was the charging of two ancillary fees, one in respec 
of the conclusions for custody and aliment, and the other fee in rspect of the conch: 
for periodical a.l.Lowance , It was pointed out to the Au itor that a similar point hac 
previously been raised at the Taxation in the case of a 
that after a taxation, and a Lord Ordinary's opinion, J. was eca e a rega ess 
the number- of ancillary conclusions in a case, only one ancillary fee chargeable. 

\ /'The Auditor noted the position in that case and advised that the Lord. rdinary's opin 
, should be applied to this case. Toe Auditor only allowed one ancilla fee. 

The only other interesting points are that the Auditor allowed t ho 
~egal Aid Certificate, and secondly 101r. Irvine indicated that a Not 
behalf' of the pursuers agents vrould be lodged• 

fd .
 



-- ( i A; \ 'L • .J -TJ~J )PAIRMAN MILLER & MURRAY; W.S. 
~. sse..NP. 

\ , 

l~RIOT~OW ' ,Telephone No. 031-557 1558 __~. B t.. WS. 

I .... MILLER.Ll.B .• S.S.C .• N.P. 

~SC.BEll.ll.B .• W.S .. N.P. 

~.uL A. BRADY. Ll.B .. S.S.C .. N.P .. 

~ McPHERSON.N.P. 

EDINBURGH 

EH36HP 

Our Ref MB/MC Your Ret. DWA!IO 25th August 1.982 

The Secretary,
 
Central Committee, .;,
 

Box 1 I.' 

Rutland Exchange,
 
Edinburgh •.
 

Dear Sir, 

• 
37/16/117366/80 -

\,'e cric l os o he r ew i t.h a copy of the Note of (ibjections whi c h 
'·;0 are Ln t end lng to lodge to the i":H]i t o r "; Report in the 
lbuve c a s e on Friday 27th August. At the same time He shall 
enrol for a remit to the Auditor to state ~y t-linut€ his reasons 
fo r d i s a Ll owi n g the items referred to in the Not.c • 711i5 motion 
sr.ou Ld come before the Court on Tuc shy 31st Auzu s t , he c onf i rtn 
ha v i ng intimated a copy to the Auditor. 

Yours faithfully, 

,
Enc. Ii

f/

• 
Ii 

also at 64 South Bridge Street. Bathgate, West Lothian EH4B 1TL Telephone: Bathgate 56645/6 
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NOTa' ,o~ .OBJBCTION 

~or .the PURSUER 

to 

\ r •1. , 

the AUDXTOR' S REPOR' 

on 

the PURSUER' S ACCOUNT 
.,' '1' ..~ ': _, f • J.,. ;... 

EXPBIftlES ' 

, .l,.: 

PURSUER 

.,' I ".' :,',. 'I I",d.. I 

( '1i: ,~'f" i.~·'~'~ ",:!.,,oj;, ,.L ~ 

( ':l'·i' ";:. 

DEFENDER 

HUMBLY SHE1iE1'Ha­

1. OD 22Dd Ootober 1981, the Lord Ordinary craat.d to the 
Pur.u.r a d.cree ot divoroe 1n an UDd.~.nd.d action acunet 
the D.~.nd.r. .At tb..... tllD., the Lord Ordin8r7 tound 
the Pur.u.r .ntitled to the oustody o~ La.l.y Ro•• Macdonald 
the child o~ the .UTi..., vtth ali••nt Cor the .aid ohild 
at the rat. ot £1' p.r we.k. Tb1. is h.r.inaft.r r.~.rr.d 

to a. the S.oond Concl\dion. At the .... ti•• , t h. Lord 
Ordinary poant.d d.cr.. ~or paym.nt by the d.~.Dd.r to the 
Pur.u.r ot a periodioal allovanc. o~ .: 10 p.r v.ek. Thi. 1. 
h_1Ddt.r r.t.rred to a. the Third CODolu.1oD. The d.~.Dd.r 

vaa. 81.. hUDd liable i.D t_ .Xp.na.. ot the aO$1oD, but it il 
oonoeded ~or tIM pr•••nt purpo•• that thi., 81tboUCb o~ 
oon.iderab1. t.portanc., va. not an aDo111ary oODolu.10n 
vi thiD tb. .eADine 01' tb. Aot ot S.derunt at't.r re~.rr.d to. 

2. The sroUDd. upon vhJ.ch d.cr•• ot d1yoro••to. va. srant.d 
___ ....... ............ 11...- .A ...... ..... __ • ..... __ .... _ .. .. __ ....... _
_~ ~ 
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J. The ~nute o£ Election procedure re~errod to in the ca•• 
ot Joan Ad_eon v Ad_aon (whiCh i5 1'ully cond••c.nded upon 
lat~ baa now b••n abandoned. and tbe pur.u.r·. SOlicitor 
charg.d the .ud account of exp.n••• in terms of Part IIA 
(now Part I1X) o£ Chapter III (now Ill.) ot the present Court 
ot S•••ion Table ot F•••• which Part IIA (now IIX) vas 
introduo.d b7 the Ao' ot S.d.runt (Rul•• o~ Court Am.ndm.nt 
No.6) (Solicitor. F.e.) 1979 (S.X. 1979/14'8) that Aot oE 
S.d.runt N1D« DOW r.t.rred to tor it. t.rua.. It i. 
h.relnd't.r r.terr.d to •• -toile .aid Act". 

4. Apart £rom the ~ac.llaDeous It•• ot poat. and incidenta 
the charS.. in the .ud account ot exp.n••• , char••d as 
~or••a1d, oon.i.t.d ott. 

"e. tor all work	 6- 299 00 

F.e	 ~or Anoillary Conolu.ion 
(Cu.tody etc.) 55 90 

• 
F•• tor Ancillary Conclu.ioD 

(Perlodioal Allowanoe) 55 90 
.y~ ..,. 

Se••ion 1'•• 0 1~	 41 08 

.£	 4.51 88 

s. The Auditor ha. on the 24t.h day ot Aucu-*~ 1982 
aust.ained the ohar.. ot £299, but has allow.d only on. 
ot th. two ~ee. ot £5'.90 and ba. proportionatoly r.duoed 
the S•••10D F.e. The Amount. allowed accordincly 
con.i.t ot I. 

£ 299 00 

•	 905' 

J54 90 

S•••lon Fe. 0 10~	 49" 
£ J90 J9 

6. It appear. to the Pur.uer that the Auditor in 80 doll18 
has tolloved the deci.ion ot Lord Hoaa in tb. unreport.d ca•• 
oC Joan Ad..eon y Ad..aqn dat.d 2nd Aprll, 1980, • copy ot 
which i. produced h.r.wi the For the r.a.oo. t"ollov1n« the 
Pur.u.r aubaa1.t. to the Court that the Auditor'. deci.ion in 
th. pre••nt oa•• , and Lord lto•• •• decisioo ot 2nd April, 1980, 
are wrong in lav. that they do not corr.ctly int.rpret the 
.aid Act, and that the Court should review the wbole matter 
at i ••u•• 

http:exp.n���
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The .aid Act provides at paragraph 3 that i£ an inclusive7 • 
~ae for all work (i.e. the £299) ia charged and "the Aotion 
to w~ch vhe charse relate. includeD a conclusion relating to 
an ancillary .at~er·, then in addition to that ~ee ~the £299) 
the pursuer'. solicitor may charge in re.pect of ~all work 
up to and inoluding the calline of tho Summons, plue all 
work from the calling up to and including svearing Affidavits" 
t~ sum of £4) (now increased aince 7th January 1980 to £55.90) 
Thie ~.e do.e not vary acoording to whethor one solicitor, 
or -ore than one solioitor i. involved. 

8. Wbile it i. adDdtted that the terms of paraaraph :3 of the 
Act are aabiguoua, it is pointed out that the vords used are 
"an ancillary .atter" in the aignular. In the pre.ent aotion, 
decree was inter ~granted in torms of the .econd oonolusiol 
as adJueted betve.n the parties, and in terms of the third 
concluaion, vaa also a8 80 adjusted. The pursuer'. Hotion 
i. founded on the argument that a8 the.e wero in fact and 
in law tvo separate oonc1uaiona they were two separate 
ancillary oonclusions £or tho purpose. at, nnd within the 
lIIeanJ.q ot paracraph :3 or tne sa1.d Act. 

9. The pursuer pointe out that the vork involved in 
~reparing a Client's ca•• in regard to that part of the ca•• 
of the nature of the second oonclusion i. quite s.parat. trom 
and independent to that involved in regard to that part o~ the 
nature o~ the 'bird concluaion. The considerations, 
preparations aDd inveetigationa requiring to be made are 
quite dlf~.reDt. On tho second conclusion the paramount 
considerationa are the weltare ot the child, 'he bo.e in 
which the child 1. to be brought up, the ability ot the 
purauer to look after the ohild, the tinancial requirements 
tor maintenance ot the child, the defender' a eamines and 
hi. ability to pay, and .ometi~es the pursuer'. earnings .. 
vell. On such a matter, ovidence by Atfidavit ot an lnd.pende. 
vitne.8 other than the pursuer ia required, and va- obtained. 
keterenoo i. made to the Atfidavit ot Catherine Littlejohn. 
In re«ard to the t~rd conolusion, the coneiderations involved 
solely relate to the financial requiremonto of the pursuer in 
her own re.pe~t. and the defender'a earninas and ability to 
pay. Allot thes. mattera require to be fully covered in the 
Aftidavits and involve inYest~tion8 and work, atatements and 
areidavita, production and examination or documents of such 
a kind that the preparation of the oa.e in regard to one 
conolusion i. and vaa quite dif~orent from that relating to 
the other. It is a cardbal prinoiplo ot taxation all 
expene.. should be allowed wluch are reasonable tor oonduoting 
the oa.e in a proper manner. The legal adVisers of the pursue, 
in preparinc tbe pursuer'. case on once oonolusion, cannot 
ne«lect to prepare the same on the other oonolusion, and aboul 
be paid ~or nece.sary work on eacb, a re.ult which oan be 
achi.eYed in an aooount oharged under the a.ud Act, only by 
per.it~ina the pureuer'. solioitor to charse tor .ach &ncillar 
conclu.ion ot tbe two diCCerent type. already .tated, in the 
preeent aation. The pursuer accord1ncly .u~ita, in the whole 
cirou.atano••, that 1 t is not in accordance Vi. th the principle 
oC aatural Justice that all the work above abould be adequatel 
or properly co~eDeated or re.unerated by one _iugl. C.e o£ 
£5'.90. 



./, 
4.
 

• 

10. At'~er .calling o~ ioh1e action, the defender or his 
solicitor, without ontering appearance or lo~na de~enoea 

approached the pursuer' a F!.olicitor wi.th a vie" to necotiat:lng 
tbe periodical allowance and aliment for the ohild o~ the 
marriace. For that poriod of tiAlo until the negot1at10na 
ended on tbe lodging ot' a Joint Minuted 8igned by the pursuer c 

Counsel and the de~.nd.r, tM pursuer subaaits tbat tbe actior 
va. "oont••ted". Th.• Act o~ Sederunt (Rul.s ot Court 
AmendNent No.1) (Consiatorial Causes) 1978 provid.s in£,r ~ 
at Rule 2 thoreot', that aftldavit procedure applies to all 
actions or d1vorce 1n wMcb "no detonce. are lodpd". No 
detence. vere lodced in this case. The pursuer'. agente 
accord1ncly charsed a te. in thi. account of £'8 • .50, plus 
Se••ion Fee 01' £5.85. The Auditor baa d1salloved thie on the 
VOund thAt tbe 1"e.8 proVided in the Aot of Sederunt of 1979 
(referred to para&Taph J hereof) are "1"or all work". Tho 
pursuor subadt. that this decision 1s vrOD.« and that the word. 
"tor all work- oannot embraoe ~ee8 for a period ot tiae when 
the aot10n vas"cont••ted". 

11. In the circumstances condeedended on, partio~arly in 
paracrapha 9 end 10 hereof' the pursuor noves tho Court to 
disapprove the Auditor'. H..port on the Pursuer'. Acoount o£ 
Expen.e. in so far as (a) it abates that to the ~igur@G 
mentioned in Paragraph , heroof and to roatore ~he ~igure. 

mentioned in Paragraph 4 horeo£ plus Po.t. and Ino1dontG, and 
(b) it abate. the Extrajudicial Settlement and Joint Minuto 
f'ee ot £~8.,O (plua So.aion Fee of' £,.8') and to restoro said 
1".e. to the account. 

IN lillSPECT 'WUEHEOP' 



.;. '~"'~t"·· . 

A.R. Brownlie, Esq., 27th September, 1982.Messrs. Cochrane & Blair Paterson,
 
SOlicitors,
 
2, Abercranby Place,
 
F.dinburgh.
 

Dear ¥r. Brownlie, 

KJ}1/PJE 37/16/117366/80 -

'!his is the case which Pairman Hiller & ,Hurray are taking a Note of Objections 
to the Auditors decision in a case similar to that of ; you 1nd1ca1 
that yo.t w:::mld be kind enough to represent tre Society's interests in this matter. 

I enclose a copy of the Auditors note \\'hi.ch he has forwarded to rre , 

Yours sincerely, 

}~th J. Marshall, 
Deputy secretary. 

"'-..­
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THE LAW SOCIETY OF SCOTLAND
 
LEGAL AID CENTRAL COMMITTEE
 

MEMORANDUM
 

• 
Attached is copy of Lord Wylie's' Opinion in connection with this unsuccessful 
Note of Objections by Pairman Miller & Murray. Do you still have the account 
on this one, or do I have it? 


