—_ | HMA v JH & Ors

PATSLEY, f} August. 1985.  The Sheriflf, having resumed consideration of the
objectiona to the auditor's report he-ein, Sustains the objections taken to

the auditor's failure to allow an inc-ease of 25% in respect of the golicitor's

acourt time; quoad ultra Repela the objections; Remita the account af expanses

t.o the auditor of court to tax of new in accordance with the decisioh herein.

$en) AR Dk,

NOTE: The auditor in this case had a gargantuan and unenviable task with
regard to this and € other similar accounts. He is bound by Section 12(2)

of the Legal Aid (Scotland) Criminal Proceedings Regulations 1975 which

atates "a solicitor shall be allowed siuch amount as may be determined to he

reasonable remuneration ++. for work actually and reasonably done, due

regard being nad fto economy". There i1as also a certificate granted if the
cage of the objecto under Seétion 13(2) and 13(6) of said regulations

which instruects the auditor te add an extra sum to the fees which would
otherwise represent fair remuneration up to a maximum of 2%%.

The objector takes sxception to the auditor's report on two grounds (1) that
he has taxed off the 25% extra sum claimed in respect of court attendances

and copying and (2) that he'has abated the sums claimed for perusals.

With regard to the abatement of the peruaai charges, there were startling
differences between the accounts submitted by the various solieitors in
‘respect’ of the fees for perusal of documenta. The auditor set about trying
to deal with thesec anomalies and keeping in mind that relevant factors in

the determination of the sums to be allowed were the amount of time involvad
and "having due regard to economy" I conaider that he has arrived at a fair

and equitable result and I approve of Lhis aspect of the report,

The last point was the auditor's refusal to allow the 25% extra amount.

claimed in consequence of the 13(2) certif.cate in respect of (a) court

attendances and (b) ﬁopyingf

With regard to (b) above, I consider that “he auditor is correctly exercising
‘hisa discretion when he does not allow &Ny extra sum ovar the amount ahargud

for copying, just as he is correct in rot allowing any extra on travelling



time. There cannot be any elemeﬁt of difficulty or complexity in copying or

in travelling and in my opinion these amounts are fairly taxed off.

Tn reapect of (a) above, I find mys2lf in disagreement with the auditor.
Although he is no: enjoined to allo« a percentage increase in the circumstanc
af the 13(2) certificate but to allsw a further sum up to butbt no exceeding,
25%, he has in fzct allowed 25% extra on all fees with the exceptibns

noted abave, He has in particular allowed'no additional sum on the fees for
court attendances., The reaaoning hz2 uses to arrive at thia decision

is that the agent concerned instructed éounselwand therefore the difficulty
and complexity of the case were traisferred to counsel and the solicitor's
fees should not b2 enhanced. Altheoagh he claims that he did not disallow
the 25% claim on this general grouni, 17 1a all too clear to me thét the
fact that counsel was instructed was central to his reasoning. I consilder
thal he has misdirected himself in this respect. A solicitor should be
ready bto assist counsel when in court. He is entitled to an attendance

fee or doing so, and is entitled t> an enhancement if the case is

certified under 13(2). As the enhaicement allowed by the auditor with
regard to other f{ces is 25%, I consider that the amount taxed off the accoun

under this neading should be reinstated.

Otherwise, I approve of the auditor's report.

W g e
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SHERIFFDOM OF NORTH STRATHCLYDE AT PAISLEY

ANSWERS
to
NOTES OF OBJECTIONS

by ;
FRANK P McCORMICK, THOMAS GERALD
BRADSHAW, PETER WATSON and
W GRAEME ST CLAIR
| o to
the report of the Auditor of Court
taxing their fees

in causa

HM Advocate v_and Ors

With reference to the Notes of Objections referred to I beg leave to

reply as follows -

A

1 The certificate granted by the presiding Sheriff in terms of section lBIE)-
of the Act of Adjournal (Criminal Legal Aid Fees) 1964 as amended that thel
case has necessarily been one of exceptional length has the effect of
releasing the solicitor from the limitations of the block fees prescribed

in earlier sections ¢f the Act of Adjournal and allows him to charge his
account in an itemiscd fashion on the basis of the charges set out in
Chapgter III of the Table of Fees of Solicitors in the Sheriff Court. I

taxed the account on that basia.

2. So far as the certificate under section 13(2) to the effect that the
case has necessarily been one of exceptional complexity and difficulty

is concerned, the po:nt perhaps should be made that slection 13(6) enacts
that "the determination of what is fair remuneration .... shall be made in
accordance with paragraph (5) of this section; with the addition of such
further sum ...... a3 appears in the particular circumstances appropriate,

being a sum up to, but not exceeding, 25 per cent of the remuneration that

would, apart from this paragraph, have been determined to be fair remuneration".
It is clear, therefoie, that 25% is not an sutomatic increase which an auditor
is bound to allow, albeit I understand that the Law Society in its day to day

serutiny and payment of acesunts proceeds on a rule of thumb to the effect

that if either exceptional complexity or exceptional difficulty is present
an increase of 15% i: allowed by them and if both are present 25% will be

=i



allowed without further enquiry. That may operate satisfactorily for all
concerned in the general run of cases but when, as in this case, the Law
Society baulks ﬁt remunerating the solicitor on that basis an Auditor cannot
be bound by such informal arrangements. 1Ine Auditor's task is te fix such

sum by way of additjonal remuneration as appears appropriate in the particular
circumstances and in my Report I set out the basis on which I proceeded

and my reasons for the approach I adopted. I need not rehearse these,

3. 8o far as the abatements made to the charges for perusal of documents

are concerned I had regard to section 13(1) of ﬁhb Aet of Adjournal Qhere

it says "The determination of the sum to be allowed to a solicitor shall take
into account all the relevant circumstances including the nature, importance,
complexity or diffizulty of the work and the time involved ...... and shall
include such amount as may be determined in accordance with the provisions

of paragraphs (5) and (6) of this section, ﬁo be fair remuneration for the

work actually and reasonably done, due regard being had to economy ., "
Paragraph (5) directs one to Chapter III of the Table of Fees of Solicitors
in the Sheriff Courf, as the basis on which the determinat%on of what is fair
remuneration will be made. Paragraph (6) deals with the increase of up to
25% already referrec to., It is my respectful submission that, in measurifg
the nature of the work actually involved in perusing the documents (many of
which as I péint out in my Report were relatively minor) againat the

time involved, I discharged the duties imposed on me by the section and the

sums I allowed are, at the very least, fai-.

4. With regard to the reduction made in the charges for travelling time

in Mr Bradshaw's account, my notes do not disclose that the Law Society had
made an issue of this matter and then withdrawn their objections but I accept
that it is possible that my notes on the point are deéficient. Nevertheless,
even if Mr Bradshaw's recollection of the matter is correct, I do not accept
that an Auditor is precluded from raising or considering matters which are
not at issue between the parties to a taxat:ion. The Auditor's function ia to
scrutinise all chargss. In this case the upparent difference between the
solicitor's estimate of the mileage in question and that of the Aﬁbomobile

Association was so great as to attract my aitention.

-

Auditor of Court
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Messrs T G Bradshaw, Solicitors, Bellshill.

PAISLEY:14 ‘May 1985. Having resumed consideration of the foregoing Account,
I hereby tax same at the aum of TWENTY THOUSAND FOUR HUNDRED AND NINE POUNDS

NINETEEN PENCE STERLIENG |iiiicaiavisunisissnsssssasnaninssvbisansnannesadsns
az more fully set out in the Summary appended hereto. 1

Auditor of Court

Summar ﬂf“#uJ
. fi ¥ " at
i v o Fpi P
7 A Ny e TANE ] i “ v i .“l-“ r
Fees etc £ 17,054i45 éve” 2770 500 gy
VAT * 2,460,704 e
Audit fee 894,00

£ 20,409.19

NOTE: This account jis one of 17 accounts generated by a 54 days sheriff and

Jjury trial = HMA v _ & Ors. The case was long and invelved and
the taxation of the accounts has proved to be equally so for a variety of

reasons, not least of which, so far as the solicitors' accounts are concerned,

is the fact”thatkthere are significant variations from one account tO:EHDthEF.
For example, there i: a difference of £10,500 between the highest and the lowest
of the accounts submitted by the solicitors and the highest charges were
incurred by a solicitor acting for one of the minor participants. By that I

mean an accused featured on only one of the 7 charges.

Faced with such and c¢ther anomalies I set about an analysis of the various
accounts with a view to identifying the comuon elements and comparing the fees
charged against these elements as between accounts. Such an exercise thres up
as many questions as it ansawered. For instance, why was it that one‘solicitor
required to make £900 worth of copies more than another solicitor; why did one
solicitor's perusings come to £2000 more than another's; why did one solicitor
require to run up a till in respect of preccgnitions £900 in excess of that

run up by another solicitor? These and many more questions arose. It was only

in those areas where the solicitors 'guestinated' the fee that there was any

unanimity, namely on the genepal and daily sreparation fee fronts, Howeveh
even with regard to these elements there were significant exceptions. Further-
more, my confidence in the accuracy of the 2ntries in the accounts was not
strengthened when in .he course of my enqui-~ies I discovered that in that area

which allows of direc. comparison with the :ourt records, namely the daily court
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times for the trial, not one of the” solicitors got all the times right.

Some ‘accounts, ﬂowever, were worse than others in this reapect. Neverthelesas

the exercise was valuable if only to reveal to me those areas in any particular

account to which I =hould give special attention.

]

To begin with I would like to make one or two general observations. lThe firat
is that one of the main features of this case was the large number aof documen-
tary crown producticns (344 in all) and tho equally large number of crown
witneasses (97 listed on the indictment). Mot surprisingly the consideration of
the import of the productions and the nature of the potential testimony of the
witnesses assumed significant proportions in the preparation of the defence of
each accused and generated a lot of activity. Whether the amount of activity
was justified in eact case is open to question, particularly as I have already
pointed out there is 3 difference of £2000 as between one account and another
s0 far as bperusings are concerned and £900 (e2xcluding mileage charges) of a
difference in respect of obtaining brecognitions. 8o far as precognitions are
concerned, apart from taxing offr particular charges for specific reasons, I
have not, on this occasion, arbitrarily reduced any of the fees claimed, although
I was sorely tempted “o do so in respect of one account and, had it not been
for the fact that the account was otherwise reasonably moderate by compariseon
with other accounts, I would have done 50. 3o far as Perusings are concerned

I have arbitrarily reduced the fees in a minority of cases. Where I.E;;e ébne
50 the fees allowed haye not been reduced below the level of the fees claimed
in the majority of cases. I did not take su:h a course of action lightly.
There were one of two “actors which weighéd with me in arriving at such a

decision. The f;rﬁt vas thgmfgg; that many of the productions were minor

documents and as such required little in the way of perusal, eg cheques,
cheque stubs, invoices, work sheeps, requisition orders and the like, Many of
these would require li:tle more than a glance on the part of the solicitor to
determine its relevance to his client and, when one bears in mind the’ ract that
the table of fees prescribes a fee of £3 in relation to perusal of 1 document,
not exceeding 2 sheets (500 wWords) in length, it will be seen that the remuner-
ation for the Perusal o' such documents a5 a .heque etc is out of all proportion
to the work involved. One solicitor in fact adopted the approach which a case
of this Kind, te my minc, demands and that was toe charge accarding to the tipe
taken to peruse the dociments ang not on the tasis of £3 per document, however
small. That approach risulted in a fee approximately Y of that which might
otherwise have been charged. The second factor, so far as perusings are

concerned, is that there is a real question as to whether or not all the
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activity in this area was necessary. It i3 apparent from the accounts that

some aolicitorarperuaed and copied everything in sight, as can be seen from the
fact that some attempts were even made to charge for perusing the informal

list produced by the crown to advise all concerned as to the order in which

the crown proposed to lead the witnesses. This also applied to copyings.

One solicitor managed to get by on a minimal number by having counsel share
his copy but the other solicitors copied the productions extensively and at
£0.70 for the first copy and £0.30 per copy thereafter the exercise ecan be

quite remunerative when done in volume. However, I have not arbitrapily
taxed anything off copyings. Where the feess for copying have been reduced

there have been specific reasons for doing so.

Turning to the general preparation fee I féund a fair degree of consensus
regarding the time taken to prepare for the trial. However, at taxaﬁion it
appeared that the figure for general preparation was arrived at by scaling

up what was normally allowed by the Law Society for general preparation in
relation to an average trial and not by reference to actual time taken to
perform specific work. Accordingly I have a-bitrarily reduced the fees claimed
to what I regard as reasonable levels having regard to the other chargesa in
the account, taxing off little or more by ireference to whether or not these
other elements appeared to me to be modest or otherwise. One particular
factor I have had resard to is whether or not the precognition work was
carried out by the solicitor or his unqualified assistant. Where thé%

work was carried out by the latter I have allowed more for general preparation
on the basis that in the case of the latter the solicitor in question would
require to familiarize himself with the contents of the precognitions whereas
in the case of the former the solicitor woirld already be acquainted with these
and preparation time should accordingly have been shorter., I also had regard
to the charge for perusings. Where this wzs high I allowed less for'genéral
preparation as, in addition to the comment: previously made regardid@

perusings, there is necessarily an interaction between perusings and prepar-

ation,

As to the daily prepzration fee this was also a case where, with one or two
exceptions, the fee wis plucked out of thin air. I consider that the
unsubatantiated claim for one hour per day ls, in the context of the
leisurely pace at whi:h this trial proceeded, excessive and I have reduced

it to 2 hours per wee”., Even at that I have probably been generous.
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I did so on the basis of the court times as recorded by the clerk of court.
A comparison or these with the consensus of times as recorded by the s0licit.
on any particular day did not reveal that the clerk or court had erred at any

time,

With regard to the bPercentage by which the fees should be increased I have
not applied a flat rate, of whatever percentage, to all the accuunpa. I have
however, adopted the same approach to al; the accounts. That appr%ach was to
allow a 25% ineresse on al] the elements of the account save copyings and
attendances at court during the trial (including travelling time but excludiny
Preparation and ccnsaultation fees), It seems to me that there is nothing
exceptionally difficult or complex about copying productions or whatever and
for that reason these should be excluded from the 25% increase, especially

in a case like this where the volume of copyings constituted its own reward,

case is that the burden of the conduct of 'the trial fell on counsel, It is
evident, from the fact that in many cases solicitors were switched from day

to day or within the day or were represented by an unqualified assistant,

Or on occasions wer: not even present, that the solicitors' roles were
relatively‘minor and not attended with that degree of complexity or difficulty
which needs to be present to attract an enhanced fee. Although I did not
require to make my decision on this basis, I find it difficult to envisage

a4 case where a solicitor instructs counsel that the court attendances would

ever attract an enhzncement of that particular element of the fee. It seems

that the conduet of the trial is too difficult op complex for him and that he

may, I repeat that T did not make my decisisn on the basis of that general
consideration but on the basis of the degree of apparant attention, or lack
of it, that each soli:jtor brought to the trial, Some solicitors did stjek
manfully to the task »f providing continuity of auppert to counsel but I
consider that the meps presence of the solicitor each day from start to _
finish does not make the task per se exceptionally difficult or complex anci I

8aw no reason to distinguish between one solicitor and another on that basis,



This particular account was significantly greater than any of the other accounts
submittedfgge soliciturs in the case. Every major component, bar one, was

above average, especislly the trial fees and perusings. The former is .explained
to a great extent by the fact that the solicitor in question had further to
travel than any of the other solicitors in order to get to court on each of the
trial days and furthermore that no use was made of an unqualified assistant at
the trial in place of the instructing solicitor. 5o far as travelling time is
concerned I allowed 2 hours per day although I understood Mr Bradshaw as maintain
ing that 23 hours were necessary. In view of the fact that the AA assess the
distance between Bellshill and Paisley at 34 miles (round trip) I consider that

2 hours is sufficient for the journey. Mr Bradshaw assured me that in order to
Bave travelling time the route he took involved M-way driving of some 50 miles
and he charged mileage accordingly. Whilst I accept his assurance as to the
distance travelled I consider that I am bound to allow only those miles necessar-

ily covered to get from Bellshill to Paisley and back again.

So far as perusings are concerned these are twice that of the majority of other

claims. Accordingly, I have had little hesitation in reducing these arbitrarily

by half.,
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