
NOTE re Taxati on of .Advice and Assistance Account re 
-----------------------------------------_._-------------------------­

The foregoing Legal Advice and Assistance Acc.ount was submitted to me for 

, 

ta x a t.io n • appeared for the Scott:i.sh Legal Aid Board and Mr 

, of Messrs Ste wart Mullan, La w Accou ntants, E din burgh fo r the 

solicitors, Messrs Lindsay )uncan & Black, W.S., Edinburgh. 

There was also submitted t,o me for taxation a Judicial Account incurred by the 

same client to the same ScU-citors in respect of wo r k carried out under a Legal 

Aid Certificate and which work followed on that charged for under the Legal 

r,dvice and Assistance Cer'ificate. 

There was no dispute as t'l the work carried out in either Account. 

Advice and Assistance Acc o u n t 

In terms of the Re q u Lario n 16 of The Advice and Assistance (Scotland) 

Re q uLa t.io n s 1987, the fe e s allowable to the solidtor shall, and shall only be: 

"(a) fees for work act.u al.l, , necessarily and reasonably done in connection with 

the matter upon which a d v ce and assistance was given .... '". 

Section 7 (2) of the Legal Aid (Scotland) Act 1986 provides that Part II of that 

Act (which deals with the giving of advice and assistance) shall not apply to 

advice and assistance p r c v.id e d to a person ill connection with proceedings 

before a Court or tribunal it a time when he is r'2ceiving legal aid in connection 

with those proceedings (my emphasis). 
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As the advice and a s s i.st a u c e work was carried out at a time before the client 

received legal aid in c o r-n e ctiio n with the consequent Court proceedings it 

f ol.lo w s that Part II of the Act applies and the solacito r is entitled to p a ym e n t 

for work done under it. 

It was submitted, h o w e v e:, that because of the wording of the first entry in 

the subsequent jUdicial acco u n t which had been prepared on the inclusive fee 

basis, the charges for precognitions in the Advice and Assistance aco u n t should 

be disallowed. I have rejected this submission for the reasons given in the 

portion of my note relatin C, to the jud icial aco u n t , 

Judicial Acount 

The Judicial Account was charged under Chapter I Table A of Schedule 2 of 

The Legal Aid (Scotlancl (Fees in Civil proceedings) Amendment (No.2) 

Reg ulations 1987. 

In terms of paragraph 3 (1) of Schedule 2 of the Regulations a solicitor Ls 

<Jiven the o pt.io n to c h a r c e an account on the basis of the inclusive fees of 

Chapter 1 of t.he Table of Fees in t.hat Schedule, which in the instant case he 

has elected to do, and h a v ng done so he is, in r i y opinion, entitled to payment 

under Table A (being t h e appropriate Table in this case) of the sum speci£i.ed 

in Column 2 for each item :.f work specified in Cclumn 1 of the Table. 

The fi.rs t entry in the JU"Lcial Account is the n e r r atao n of Item 1 in Column 1 

of Table A, namely "All v o r k to and including z.he period of notice". It w a s 
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submitted that that n a r r a tav e necessarily implied that it covered charges f01' 

p re c.oq n i.t.io n s ..... h i.ch , .i n t h L case, had already been charged for in the Advice 

and Ilssistance Account a n u that, therefore, I should tax off the precognition 

charges from the latter Account which the Scottish Legal Aid Board had 

proposed to do. 

If a client proceeds wiU~out an advice and a s ai.at.a nce Certificate b e fo r e 

•	 obt..aining d Le q a.l Aid Certi1.Lcate the solicitor is ertitled to charge the client f(JL' 

the relevant wad:" includir,g the taking of preccgnitions, and the s u b s e q u e n t, 

grant of a Legal Aid Cerbficate for Court proceedings does not alter that 

position. 

lis I construe the terms of .a c h of the items specified in Column 1 of that TaLle 

the solicitor is to be paid the appropriate Ln cl.u si.v e fee for each item without 

regard t.o how Ii.tt.l.e or he .... much work he requires to perform to reach the 

stage	 i n d.ic at.e d in the item. 

l' 11 e	 A c c a u n ts 

For the foregoing reasons 1 have sustained both Accounts in full . 
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C I V I LAC C 0 U N T S P A Y A B L E
 

Report on Taxatio.l
 

Assisted Person:	  

Reference Number:	 33\65\728729\87 &63\01\846271\88. 

Solicitor:	 Lindsay Duncan &Black. 

Natu~e of Proceedings:	 Divorce on the Grounds of Unreasonable
 
Behaviour.
 

Auditor:	 J. Haldane Tait , Edinburgh 

Taxation Date:	 27 Apri1 1989 

Total Civil Claim (excl \AT)	 412.93 

Sum Taxed At: (excl \'AT)	 412.93 

Total A &A Claim (excl \ AT)	 116.82 

Sum Taxed at (excl \'AT)	 100.00 (Sum of AE) 

---------_...__. 

BACKGROUND 

The SoliciLor submitted two accounts for the above case; one under the Advice 
&Assistance Certificate in connection with obtaining instructions to proceed 
with a divorce action, taking precognitions and completing legal aid forms, 
the other against a Civi: Legal Aid Certificate prepared on the basis of tho 
inclusive fees for an un.'eFended action of dt vo vce contained in Schedule 2 
Chapter I, Part I I. 

The precognition work wa~, abated from the Advic~ &Assistance account on the 
basis of the Boards policy on the irnp l ement at i m of the amendments to 
Regulation 17(1) of the jdvice &Assistance RegJlations which came into force 
on 1st August 1988. The amendment regulation was de!igned to give the Board 
power to disallow any wo'k charged under the Ad/ice &Assistance account which 
is cnarqed under civil L':Jal aid, however the :30ard had doubts as to whether 
the amendment gave it an) locus. 

The So l i c i t or' s vi ew was s imp l y that civil legal aid only became effective on 
the date of qrant and as it is no longer possib e to claim for pre grant work 
under civil legal aid(with the exception of Reglllation 18 work) the civil 
legal aid inclusive fee commenced from the effe:tive date of civil legal aid 
and accordingly there wac no duplicated charges 

Contjd ... 
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TAXATION 

The Joint Auditor of Edinburgh agreed with the view expressed by the Solicitor 
and a photocopy of the Auditors note is attached hereto. 

20 July 1989 
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,'\l:SSRS LI NDSA Y DUNCAN 8. BLACK 
SOLICITORS. EDINBURGH 

1[1 C:1 '-.l :~:J 

/JEFI,:,\!)!!,

e- JU:,\I. 11 /) 1<1:1' t\o: 33/65/728729/87 

U,C,IL IIJVICE IUT NO: 63/01/846271/132 

LECAL IdD CU/JE NO 00850 

............................. 

Legal Aid effective from 19.3.1313 

1988 
Jul v 4 f'lIid Ree:lstrar 

c e r t i f l cu r c 
f..,c for cxtract nia r r t uge 

5 50 

21 Fee for ull vo r l: 
l'erlud of flO tie" 

to and irk 1uding the 
138 'L :; 

IIdd l'r oc e ss he': ~ 'rer eou 1'3 

I'u l d court uu,,:; 40 00 

Aug 9 f'J Id Sheriff Of i'Lc ers I fee 13 42 

Oc t 11 le e for all "or!; f roui the ~'" r 1ud uf notice 
to olld l nc I ud1 nl: t.i'oleorlng lifflduvits 1O'j 

AdJ Pr uc e s s Fe:' Lhereoll 10 j~ 

tlotorlul fee - .. o t ft da v t t s 16 00 

VAT thereon 2 40 

Dec Fce for all vo r l: from sve ar i n~j affidavits 
to and I ncl uct i nl; se nd I n8 ex t r ac r decree 30 r:j .: 

Add Process Fee thereon j 
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LL;AL /lUV1CF: /\NJ /lSSlS \:\U: /lCC;OllNT 

SOJ'lTISH LEGM, /II D BOAI\\) 

to 

m::;sl<s. 1.1 NDSA Y [)CNCi\~ (~ IllACK 
SOllCI'j'OI~S, ED! NIlIJfiC/I 

LECAL ADvJCl: REI~ NO: 6J/OJ/I:!L,oDl/t't' 

LEG,\L AI D CODE NO: 00t'50 

AUTIIORISr-:D EXPE:NDlTlJlU L IUO 
.~. 

191:!7 
1\ov 25 Attendance with you assIsting you 

in complet jon of n d v i c e and assistance pclpcr:i, 

discu~sing mHltcrs ~ilh regard to divorce 
and lu l l y ad v i s i ug ih c reo n , goillg over 
the circurnstilnce::;, t a k i ng detdils a nd 
t he r cu tt e r o b tn i n i i a your prc(ognil ion 
('11 g - J h r (r (' s t r i , ~ edt 0 j() IIJ j n s ) I L. 

. j -(vJ
. ./. '-fi. 

FUIIIJ til g yo LJr i' r H o i,:" i t i,) II - o V(' r '2 s h ()( ) 

i 

\':1 II i Ilg t Iu: (,II I'" [egil I 

CUIIIp1l'tcd /\A/l:\ rcquc s t illg 

.: ut II U r 1 ~~ l' II L' :', I!:' I ) ~j i '.j r (' 

I\i d l'Uilrd wi t IJ 

all i ur r r n so ill 
50 

,':rillng yuu rvCerr',lg tu r cc enr meeting 
enclosing your pr c­ ;lgnition for 
si grlillure, [li r t ho r d i sc us s i ng a nd 
explHini(lg steps t, be t o kcn 

and 

JO 

Dcc l'i Agerlcy [relining 

Vllg - C IfI i ns 

IqJ,1 ai d appllcalioll 
'2 

Agl.ncy 

6 m J Il,C; 

f r umi n.: 1('1,< a i d JllI'JlIlJI':llldlllll - ('l)~ (ie, 

LirllJtlU you dj~)l·ll: ilq~ 1:1~ltt.{'r~; wi th r('~',tlr-<1 

I () t IJ/.' \ l' \'," I did " ' p J J C, I I i ()Il " Il d 
lully :ld\'i,;]II~; 

1'\''1 ,)(' S I i Ilg your 
J 

i r. 
lL'P~ to fw 
tr uc t JUIIS 

t n k eu , 
'iO 

Il)ee 
J~II At t c \I d uu cell i t h Y',' J 11,I Vi ng you s j g' lieL\ill 

aid pupers, theret1ter discussing and 
advising of t ur rnr: procedure - eng 15 mi ns 

:\1 i o nd aucc w i i h L,:,bel Tonner Ulking d e r a i l s 

for 11('r prl'cugnit:'Jn - eng JO min s 

l'I'LlII:ill~ prl'('ugnlt 

Uvr- I' I "II 

.,n 01 l xo hel Tonner '2() 

) ­
- I 

I-: I' L I Ing Is" I,c: I !'u I 1(' rei t(' 1(J s i ng c (1 py 0 J 

!tCI PI'CCU\~I,itl"ll JI ';I~'":lllIrl', 1'111111"/ 

disllhSill~, 11:<1 I'> .r in i ug s!C'jls to I,!, 
'(, 

l ;'1k ['Ii 

() 

C/h:d [ 



",' 

n \ l\!h,c1 l 

,<\jljllg you di sl ( l I I ", U',' j II \ l lC' p ro po s o d I" ,( lililll('!s I,j til 

o ver VOUI fillilll("I,]"f,rt'(' a ct i o n regil!,l". lile f'" ' goil1i'. 
urns t a nc e s 50 

\hi l llig l h., .«: e nc l o s i n ," l!lll,il I ('g'll \'g CUIlII; [.'L" ,,' I I d Bo.rr d
 
(J g(' l ho r I, j l h I'] c, 1e gu 1 il i d api'
,II I su ppo r t l ',P i c a ri o n 

L ng pu pe r s 'j() 

Ihll j IIg you I' h 'I,
COI',\' I us J,I I(J enc l o ' ,C'g'l I 'I s i rigCOl' "dlt i'f'I,:iC'ILi 111l11l1clLJ(,11
 

, l'i mc-n.c r uud um ['I' on t ogc t her
rc ua rd ' ,I]y ad ' , w i t h
 
,0 ( l o s; \ Inc' ", y " ' V1 S ) ng \, i l h
 
furt h c-r I' , ,c .. » l ai n i nu "
lolSllJ~;SIII~ g o p ri o n s a nr] 

)(J 

I'!JOlOCO ' e nr l o s.vd I sh 4'-), p1CS - () 

\\'r it i IW" YU U a dv 1 ' your l e a l " S 1118 \,e haveCiIClJnls~: aiel ap pi i c a r i c n d~ol< su~miLLed 
nees and i'urther' sc uss i rig t he 

50I' eX[llaining 

14 'U 11 Iega l 'JUlle .h " i,l I d Cl' r! i [ , ..' ' 
L e r eLo r c no f _ lUJLe issued
 
t h i u r t h- r cnrr i •
1S a c c o un t ' , i'les i nc l uded in 

AelbJ'rovisioll [or] n L t : o s ra ge s
 
e t te r s a t lfl


Add6Provisio f' ,p per leLter / Cj.t.1­
, _ n or ' I 
t e l e pho ric coli) nc i den t a l s 

( 
_ lIs 

e e pho uc- cu l a t l Op per c a l l l : 

I /'I'-f 

,\eI cI Our 'I, ' / 'LfCJ­dYS 

l.c ss Co n tri bu t i o n 

TOlill /10S2 
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