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Note of Objections to Auditor’s Report (Sheriff Court) 30th Fuly 1992

HER MAJESTY’S ADVOCATE Prosecutor
against
DANIEL GRAY Accused

Legal aid—Outlays—Expenditure of over £9,500 incurred in obtaining
photographs without estimates having been obtained—Whether reasonably
incurred—Criminal Legal Aid (Scotland) (Fees) Regulations 1989 (S.I. No.
1491), reg. 8(1)(c)

Regulation 8(1)(c) of the Criminal Legal Aid (Scotland) (Fees) Regulations 1989
provides that a solicitor acting under a legal aid certificate will be allowed any
out-of-pocket expenses actually and reasonably incurred by him.

The accused’s solicitors were granted a legal aid certificate for his defence in a
sheriff and jury trial due to begin on 7th January 1991. On 28th November 1990
counsel instructed the solicitors to obtain a number of photographs which it was
weepted were necessary for the defence. The solicitors did not take any steps to
btain estimates for the cost of the photographs, but instructed a firm of
photographers who had done work for them in the past. The photographers
charged a total of £9,791-90, which included a charge of £5-75 per print,
Ubjection was taken by the Scottish Legal Aid Board to this sum on the basis that
he solicitors had not acted reasonably, had failed to obtain estimates, and should
aave been able to obtain prints ata cost of between £1:75 and £3 each. The auditor
iwepted that estimates should be obtained whenever practicable, but concurred
A the solicitors” argument that it was best to proceed immediately with known
*hotographers. He allowed the sum claimed and the Board took a note of
‘biections to his report.

Held, that the question was what a prudent man of business would have done
A the circumstances, that the auditor had failed to address that issue, and that a
Prudent man of business would have taken some steps in advance to find out what
¢ photographers he knew, and other photographers, were likely to charge; and
24U accordingly the auditor had failed to apply an objective test and his
“clermination could not stand; and note sustained and matter remitted to the
ditor to tax the print charge of new in the light of the sheriff’s observations.

I?‘“"S referred to in the sheriff's judgment:
10d v Gordon (1896) 23 R. 675
Sk v Colyilles Ltd, 1960 S.C. 143; 1960 S.L.T. 200.

‘2:19@, June 1992 the auditor of Paisley Sheriff Court issued a determination in
_heetofoutlays incurred by solicitors acting for the accused in a sheriff and jury

"l at that coyr, The determination was in the following terms:

J_L_I_uf?[d\'ing L‘xarnincdlthe l'orcguipg account of expenses insofar as same
!d\*&}-‘s ‘lu outlays covering the provision of photographic services, and having
S'm”\dmu under the provisions of regulation 11 of the Criminal Legal Aud
of ni and; (Fees) Regulations 1989, [ find same to be duly vouched in the sum
e thousand seven hundred and ninety-one pounds and ninety pence
“719190; sterling. I hereby tax the said outlays in that amount.’

In k; ) . .
his note the auditor stated, inter alia:

eg;l;hi-s case fell to me for taxation in terms of the above-mentioned
ations. Taxation took place on Sth June 1992 when [ heard submissions
‘L
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rom _MrsE. Cockburn, Solicitor, Brid e of Weilr ; -
Wr Ts. Jones on _bcha\f of the Scouisthegal :":id1 (I)ST)?:E own behalfand from
In the exercise of her discretion Mrs Cockburn piai:::.d-iﬁq et
kllje[: cchgts)en pF(;gggr;pher, Simpson of Greenock, on 13th, 17th [;3:.::2“3 with
cember . 5 dered th o f
oy impson subsequently rendered the accounts no\.:-a:i
“The Board, as 1 have stated, do not dispute hat ¢
necessary or that time was short. Nevep;thel:zsgi fllllc:lhl?:ec)[;l;gmgraphy o
Simpson’s charges were unreasonably high and that estimates a]rgued that
been obtained from other firms. It was said that the Board’s re -Sfmuld- Rave
pay-out was at the rate of £2:75 + V.A.T. for each of 825 prigxz\' 19Us mghtey
was advised that the Board had obtained some current estim o 1?90 gl
them to believe that £1:75 + V.A.T. per print was a fair pric:[f}s Rl
later upped their offer to Mrs Cockburn to £3 + V.AT. per pri’mu{ they had
whether the Board’s estimates included any premium for Compleli.o mrq Miess
big task at short notice, particularly at the Christmas period Thlcn-od‘such :
andtzlt&waéco}r\zgeded that premiums could be a factor. ' s uet,
Mrs Cockburn's case was based : i ;
to:* = the job done quickl an-;loxf;l tll;e gxt?r}:ag_c & it g
Al ya ell. taining estimates would hav
elay< matters. She had used Simpson before and knew of their efficienc ¢
it any other firm without time to t1ak N ald Bave
| othe o take or check references would h
beeil stepping 1nto the unknown and had there been any form of let-dow S
may have been oo late 10 take remedial action. Mrs Cockburn fu n}; E‘
submitted that there was no duty on her 1o obtain other estimates itr’l }Llr
thought, in the exercise of her discretion, that the service offered \i .
geasonably‘ charged. Mrs Cockburn confirmed that Simpson’s char a:
L!;acél:gﬁ?g ttu::!e sper;lt by wo ?f their senior employees travelling to :fl:d
s ime at the various oci arg
S O i and that the charges were enhanced by
‘Mrs Cockburn next submitted that the Criminal Injuries Compensation
Board}allow £5-00 + V.A.T. per colour shot and, in light of that that the
Igcryﬁzifhs 1?1%3{65; vw::tps:Puﬂfdml_5r wiallg.hFinally a letter was cxhihited,from the
ute of Professiona / at Si :
Eharae was itute of Fro ie”. otography to the effect that Simpson*
T do not dismiss the Board’s argument on the view that they were told of
the impending photography and assented toit. That does not make the charge
fair and reasonable. [ accept the principle that estimates should be obtained
whenever prqcucablc, but I concur with Mrs Cockburn’s view that estimates
do not establish a quality of work and that in the particular circumstances of
th1s__case it was best 10 proceed immediately with the devil she knew.
i}“"rnblt?er 100 that the absence of other estimates does not automatically render
§ :nnpspn s charges unfair or unreasonable.
m- | 1t is my View that the Board have not in their researches fully taken inte
U _count the particular circumstances of this case and have not demonstrated
that a saving could have been made without possible prejudice 10 the defen<e
of the case; that Mrs Cockburn acted responsibly all through, from the iniu:
efforts 1o obtain the Board’s instructions to the subscquem, exercise of N¢?
discretion and that she has shown that the outlays were fairly and reasona®®
incurred in the circumstances.’ ’
The Scottish Legal Aid Board took a noté of objections in which they stated

that the auditor had erred for, inter alia, the following reasons:

4. The auditor has erred in concluding that the solicitor exercised Be?
discreuon 1'ff.asunably. It is apparent that the solicitor, faced with what she
herself obviously considered 1o be potentially substantial expendituse
admittedly failed 1o make any attempt 10 obrain competing estimates Of !
Rtheryusa establish the appropriate raté for the work. It is not apparen

particular pircunistances" precluded the solicitor from taking normal
relatively simple steps 10 obtain estimates from other local TEPU""H"'

) s,c_C.R.
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. The note of objections was heard by Sherif!

Y For the objectors: Haggarlys Solicitor. $|2
. For the solicitors: Cockburn, Solicitor, |
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886 H.M. Advocate v Gray (Sh. Ct) 19928.c.c R
professional services rendered in the defence of Daniel Gray, an accuseqd
who was indicted for trial before sheriff and jury at Paisley Sheriff Courr:crmn
accused was granted criminal legal aid for his defence under section 23(19 4 U;nk
Legal Aid (Scotland) Act 1986; once the trial was concluded, his solicitor lod s
with the Scottish Legal Aid Board (‘the Board’) an account of the fees and oa.nii-m-‘j
incurred on his behalf, all in terms of regulation 9 of the Criminal Legg) .::H
(Scotland) (Fees) Regulations 1989 (‘the Fees Regulations’). Only one par; Ofl.hl\i
account is now in dispute, that being the outlays incurred to Simp;'
Photographers of Greenock, who took a number of photographs on l;}n
instructions of the solicitor for the accused. ¢

The amount of the outlay incurred is £9,791:90. Since the amount allowabje
from the legal aid fund in respect of this outlay could not be agreed, the matier
was referred for taxation to the auditor of Paisley Sheriff Court, all in terms of
regulation 11(2) of the Fees Regulations. On 5th June 1992 the auditor dulv taxed
the outlays in the full sum incurred and reported on 9th June 1992 accordingl\'
The Board have now lodged written objections to the report and the matter carﬁé
sefore me for hearing on 7th July 1992. The Board were represented by M
“aggarty, while Mrs Cockburn appeared on her own behalf as the solicitor for the
accused.

For the Board, Mr Haggarty referred me first to regulation 8(1)(c) of the Fees
Regulations which provides that a solicitor shall be allowed, as outlays on his legal
aid account:

‘any out of pocket expenses actually and reasonably incurred. . . .’

He conceded that the outlay of £9,791-90 had ‘actually’ been incurred. but
contended that it had not been ‘reasonably’ incurred.

Before dealing with the factual background to this submission and the views
expressed by the auditor, Mr Haggarty reminded me of the basis upon which legal
aid accounts were taxed. It had never been disputed that the proper basis ol
taxation was that of ‘agent and client, third party paying’, the third party in legal
aid cases being the legal aid fund. On this basis, all expenses were allowed which
would be incurred by a prudent man of business without special instruction from
his client in the knowledge that the account would be taxed: see FHood v Gordun.
per Lord McLaren at p.676; Park v Colvilles Ltd, per Lord Patrick at p.133.
Accordingly, a solicitor acting for an accused under criminal legal aid could only
expect 1o be paid from the fund if the expense he incurred was ‘reasonable’.
looked at in this light. Moreover, since a photographer was not an expert witness
for whose employment prior approval of the Board was necessary under
regulation 14(1) of the Criminal Legal Aid (Scotland) Regulations 1987. the
question of whether to employ a photographer was not something with which the
Board were concerned, the matter of employment being wholly within the
discretion of the solicitor. But when it came to the matter of payment. the
question was still whether the amount of the outlay was ‘reasonably’ incurred.

Mr Haggarty then referred me to the facts which gave rise to the dispute.
appeared that the trial of the accused was due to begin on 7th January 1991 not
1992 as stated by the auditor). Any defence productions for the trial required to b<
lodged three clear days before the jury was sworn and in order to ensure
compliance with this rule the solicitor was faced with meeting a deadline by which
any photographs to be relied on by the defence required to be ready. It was
common ground that on 28th November 1990 counsel for the accused instructed
the taking of a great number of photographs; it was conceded that thex
photographs were necessary for the defence since their purpose was to preserte
evidence, in that they were intended to depict a number of buildings in variou®
locations which were soon to be demolished. It was accepted 100 that thes¢
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1992 S.C.C.R. H.M. Advocate v Gray (Sh. Ct) 887
puildings related directly to the charges upon which the accused was indicted and
that in the light of the imminent loss of evidence, time was of the essence. But
there the Board and the solicitor parted company.

It appeared that on receipt of counsel’s instructions, on 6th December 1990
the solicitor for the accused contacted the Board, more as a precautionary
measure than anything else. The Board advised by telephone that prior authority
1o instruct a photographer was not required and confirmed this in writing on 18th
December 1990. Before the latter date, however, the solicitor had decided to
commission Simpson of Greenock to take the photographs. She was familiar with
their work, having used them before in connection with other cases. Before
instructing them she took no steps to obtain an estimate from them (or any other
photographer) of what the job would cost. In fact almost 600 photographs were
raken, following instructions placed on 13th, 17th, 20th and 28th December
1990. Some of the prints were made the subject of multiple copies; most of the
prints were in colour, for which the individual charge was £5:75 per print. In
addition, the photographers made a separate charge for time and materials.

In taxing the outlay at the full sum incurred the auditor concluded:

‘It 1s my view that the Board have not in their researches fully taken into
account the particular circumstances of this case and have not demonstrated
that a saving could have been made without possible prejudice to the defence
of the case; that Mrs Cockburn acted responsibly all through, from the initial
efforts to obtain the Board’s instruction to the subsequent exercise of her
discretion and that she has shown that the outlays were fairly and reasonably
incurred in the circumstances.’

Mr Haggarty submitted that this conclusion was seriously flawed. Laying
aside the fact that the auditor at one point in his report seemed to think that the
Board had ‘assented’ to the impending photography and then had later in his
report departed from that view of the Board’s actings, the auditor had misled
himself into thinking that the solicitor had exercised a discretion in deciding to
incur the outlay of £9,791-90. In reality, the only discretion which required to be
exercised was the discretion to employ a photographer at all. Once it had been
decided to do so, then a solicitor had no discretion when it came to the amount of
the outlay to be incurred. The solicitor was obliged to act as a ‘prudent man of
business’, rather than exercise a discretion. In a legal aid case, public money was
involved. The least that a prudent man of business would have done would have
been to obtain estimates on which a negotiated figure for the cost of the
Photographs could be agreed. The solicitor had an obligation to make sure that
the charge for each photograph was at a proper rate; here, all the copies of the
Prints had been charged at the rate pertaining to the original. A prudent man of

Usiness would have sought to agree in advance an appropriate rate for each
tlement of the job rather than accept without question what Simpson of Greenock
ctually charged. The auditor had lost sight of this; he had taken a neutral event
and built it into an exercise of discretion.
of IFUFlIher, said Mr Haggarty, the auditor had ex post facto transposed the onus
: fhl_lwmg that the chargelwns ‘reasonable’. It was foy the solicitor to show that at
adtj 1”@: Lhe outlay was incurred, the question of the expense was properly

x fessed; it was not for the Board to demonstrate that a saving could have been
?;:iT In any event the cjucs[iun of ‘Is:wing’ was not a matter raised directly in

silaton 8(1)(c) of the Fees Regulations: the solicitor had to show only that the

Utlay was ‘reasonably’ incurred, not that it was ‘reasonable with due regard
N2 paid to economy’ or some other like test.

.F'“ally, Mr Haggarty submitted that the auditor had applied a subjective test

n - ; s i 03 o
Midging the actings of the solicitor. This was wrong: he should have asked
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whether a prudent man of business would have incurred the outlay in quesr;
which was an objective test. Looked at from this viewpoint, lhe_qug?t‘emnn‘
whether the auditor was entitled to come to the conclusion that the outlinni Way
_reasonably charged. In spite of the tight time scale involved, there was notﬁ"\ o
indicate that an estimate had been obtained; there was nothing said to the cnl:g N
to support the view that the charge was reasonable. The solicitor did not kp at
the time the outlay was incurred) what was reasonable. The Board's 0?1}’.- 3
woul.d have taken less than an hour to telephone a number of phmographekm
obtain comparative quotations for the print cost of the photographs, for urs.m
only this element of the photographer’s account which was in dispute; the B :.m
took no issue with the reasonableness of the time and labour charges. The saoli‘:'&rd
should have tried to find out in advance what the normal cost of the prints \v:)ui;
hgve been. All that was being photographed was a number of buildings si:)
high-quality print was unnecessary. The Board’s view was that the cost per} n :
should have been in the range £1-75 to £3-00, which was what the clientpofn;:
prudent man of business might have been expected to pay. For all these reasons
Mr Haggarty invited me to sustain the note of objections. .

On her own behalf Mrs Cockburn submitted briefly that the auditor had been
entitled to reach his decision. There was no requirement on a solicitor to obtain
advance estimates for outlays and it was wrong to suggest that because estimates
had not been obtained, the charges were unreasonable. The auditor had correct)y
addressed himself to the work involved, having regard to the limited amount of
time available, the imminence of the Christmas holiday prior to the start of the
trial and the need to present the photographs in booklet form suitable for use in
court. The auditor had correctly had regard to information before him from the
British Institute of Professional Photography to the effect that Simpson’s charges
were not unreasonable. I should sustain the auditor’s report and repel the note of
objections.

In a brief word of reply, Mr Haggarty stressed that the extra labour charge had
been accepted by the Board; indeed it had already been paid. It was the prnt
charge which was in issue. In the abstract, the absence of estimates might not
suggest that the outlay was unreasonable, but this was a situation with which the
Board were familiar: their officers knew the usual charges for photography and
the Bgard had sought to persuade the auditor that the outlay incurred was
excessive.

I have not found this an easy matter to determine, for I have considerable
sympathy both for the solicitor for the accused and for the auditor. As for the
former, she was no doubt overwhelmed with the preparation for a major jury tnial
which was expected to last many weeks and this no doubt led to her decision 0
instruct (for the best of motives) the photographer she knew. Nor did the auditor
have an’easy task in taxing these outlays, for he does not seem to have been
presented with very much information on which to make a judgment. But
sympathy cannot determine this matter. I have come to the view that the propef
course is to sustain the note of objections. The question resolves itself into this:
looked at objectively, what would a solicitor acting as a prudent man of business
have done at the end of November 1990 on receipt of counsel’s advice to obtain 2
large number of photographs for the use of the defence in a trial due t0 begin
before sheriff and jury on 7th January 19912 I think such a solicitor would have
realised that time was of the essence and that the photographs required t0 be of
adequate quality for use by all those involved in the court proceedings. I think
also that such a solicitor, knowing that the case was legally aided, would hatv¢
realised that the amount of photography involved would give rise 10 3
considerable outlay which ultimately the Board would require to pay- Having
come to this realisation, such a solicitor would have required to check the Feer
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Regulations to see what (if anything) was prescribed and, on finding that only
‘reasonable’ outlays would be paid, to pause and consider the reasonableness of
the cost about to be incurred. It is at this point that I think the auditor fell into
error. In his report he observes that he accepts that estimates should be obtained
wherever practicable but that they do not establish a quality of work; and he
accepts that the absence of estimates did not automatically render Simpson’s
charges unfair or unreasonable. But the auditor failed properly to address the
issue of what a solicitor acting as a prudent man of business would have done in
the circumstances. He concurs in Mrs Cockburn’s view that it was best to
-proceed immediately with the devil she knew’, without asking himself whether a
prudent man of business would have done so in these circumstances. I think such
an individual would certainly have regard to the fact that he knew of a firm of
photographers who were reliable and had provided a good service in the past; but
he would also have taken at least some steps in advance to find out what they (and
other photographers) were likely to charge. It is very significant that counsel’s
advice was dated 28th November 1990 but Messrs Simpson were not first
instructed until 13th December 1990. Nothing appears to have been said to the
auditor about what was done by the solicitor in the interim period in the way of
enquiries as to cost and I must take it that nothing was done. The solicitor was in
communication with the Board, but they told her nothing that she could not have
found out for herself: that prior authority for instruction of a photographer was
not required and that any photographer’s account would require (like every other
element of charge) to be justified. The auditor appears not to have taken this time
gap into account and to have concluded on a subjective basis that it was better for
the solicitor simply to proceed to instruct Messrs Simpson. But I think some other
enquiry was necessary by a prudent solicitor, for which there was adequate time
even allowing for the constraints about to be caused by the holiday period. I agree
with Mr Haggarty, therefore, that the auditor has failed to apply an objective test
to the determination of this issue and that accordingly his decision cannot stand.
But I am not satisfied that the auditor has erred otherwise in his conclusions.
Although the auditor refers to the solicitor acting ‘responsibly all through, from
the initial efforts to obtain the Board’s instructions to the subsequent exercise of
her discretion’, I am not at all convinced that this is a reference to the exercise of a
discretion to incur the outlay. At the time Simpson’s were instructed, the solicitor
had no idea what the photographs would cost; the decision to instruct a
photographer was the exercise of the discretion. Since nothing was known about
cost, there was no discretion to be exercised on this point and I do not read the
auditor’s report as clearly holding that there was. Nor am I convinced that the
auditor has inverted the onus of establishing the reasonableness of the charge. At
worst, he confuses the question by reference to the Board’s alleged failure to
dcrponstrate that a saving could have been made, but his conclusion is that the
solicitor had shown that the outlays have been fairly and reasonably incurred.
LOOk_ed atas a whole, I think the report reveals that the auditor understood that it
was lor the solicitor to justify the charge.
~ There remains the question of how the note of objections should be disposed
oL Mr Haggarty agreed that in the event that the note was sustained, the matter
should be remitted to the auditor to tax of new in the light of my judgment. This is
d‘:‘_‘rl.\' the appropriate course, for I am not party to the necessary material upon
“jhlt‘h the detailed raxation of these outlays must proceed. At the fresh taxation, |
rh?rut‘ld expect the audi[pr to tax the pl‘ipl charge fc_:r the phololgraph's in the light of
oregoing observations. It will be for the parties to submit to him what would
u:“ been a reasonable charge for th_e prints an;l copi‘es in De_ce;nbur 1_990 al the
Canegl];?? work was done, and to provide the auditor with such information as they
tain to vouch their respective propositions. b
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