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MEMORANDUM

In Causa
against '
IM & OTHERS

(1) The writer, Alex Quinn, of Messrs Alex Quinn & Partners, Law
Accountants, Edinburgh, is instructed by Catherine Shaw, Partner
in the firm of Messrs Simpson & Marwick, WS, and also by Faculty
Services Limited in regard to taxatlon of their respective
charges where liability for payment is that of the Scottish Legal
Aid Board.

(2) At a Taxation before the Auditor of the Court of Session on
2 March 1995 there was produced to the Auditor a Note of
Observations prepared by the writer with same having been
intimated to the Scottish Legal Aid Board. These Observations
were provided in order to give the Auditor background information
and hopefully to possibly reduce the matters in dispute. The
Board following the Note of Observations provided Grounds of
Objection in regard to the Account. The Note of Observations and
Grounds of Objection are enclosed for the Vice-Dean's perusal.

(3) After lengthy debate at Taxation, it was quite clear that
the only area in dispute surrounded Counsels' fees. Following
conclusion of the case, both Senior and Junior Counsel submitted
their fees in line with Legal Aid Guidelines. The Instructing
Solicitor, Catherine Shaw, immediately contacted Counsels' Clerk
to express horror at the low level of their fees as she was only
too well aware the considerable amount of time both Senior and
Junior had spent by way of preparation and in attendance at the
Proof. Accordingly, certain fee notes were returned with the
request that fresh invoices be rendered at a rate more applicable
to the work done. It was noted at no time had the earlier
invoices been submitted to the Board and they were not aware of
their existence until they were advised of the circumstances by
the Agents and the writer. By letter dated 20 July 1994, the
Instructing Solicitors wrote to the Scottish Legal Aid Board
advising that it would be the intention to seek increased fees
for Counsel, who expended a vast amount of time and effort on the
case which is not at all reflected by the fees charged at Legal
Aid rate. By letter dated 27 July 1994, again to the Scottish
Legal Aid Board, it was made clear of the intention to seek

increased fees for Counsel. In particular, the Board were
advised that all fee notes issued by Counsel at that time had
been issned at ILeoal Ajd rates. The Roard were furiho: advised
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/so as the correct level of charging could then be ascertained.
By letter dated 29 August 1994, the Board were again alerted to
the position in relation to Senior and Junior Counsel's fee
notes. While there were one or two telephone calls from the
Board, it should be noted that no correspondence was received by
the Instructing Agents to any of these letters. The Auditor
continued that Diet of Taxation requesting that the writer make
up a file of correspondence which had passed between the
Instructing Agents/Law Accountants/Scottish Legal Aid Board/
Faculty Services. In addition, the Auditor also called for
production of the initial invoices rendered so as he could
compare the two and consider the matter. There was also raised
at Taxation whether the manner in which Counsels' fees had been
tackled amounted to impropriety. The Instructing Agent was
shocked and horrified by such a suggestion. The writer submitted
that such a view was without foundation and any further
observations are best left unsaid. Copies of the correspondence
between the Instructing Agents/Law Accountants/Scottish Legal Aid
Board/Faculty Services 1s also enclosed for the Vice-Dean's
perusal. A Continued Diet of Taxation was then fixed by the
Auditor to take place on 11 April 1995. The Auditor, in calling
the Continued Taxation, referred the writer to McLaren on
"Expenses in the Supreme and Sheriff Courts" (1912) and in
particular to the case of John Sim. Copies of the relevant pages
from McLaren are enclosed for the Vice-Dean's consideration.

(4) Prior to the Continued Taxation, the writer had the
opportunity of a telephone discussion with the Vice-Dean where
the circumstances surrounding the question of Counsels' fees and
how they had been charged was discussed. Following such
discussion, the Vice-Dean indicated that as far as he could see,
reference to the case of Sim was in respect of a very old system

whereby the fee was sent with instructions. Counsel accepted
that fee tendered by the Instructing Agent as being adequate for
the work undertaken. If he did not, his Clerk would have

contacted the Instructing Agent and negotiated a higher fee.

(5) It was further suggested by the Vice-Dean that what Counsel
had done was simply ask for “x" but on further consideration,
wished three times “x". The fee note had only been proposed by
Counsel for payment. It was simply an indication of what Counsel
would wish to charge. The initial fee was never rendered to the
Board. If the writer's recollection serves him well, the Vice-
Dean suggested that perhaps the matters the Auditor had to
address were as follows:- f

(a) Is the amount of Counsels' fees claimed justified or not?

(b) Is it reasonable or is there any reason for adopting the
view that the fee sought is unreasonable?

(6) There was also general discussion that following upon the
system operated at the time of the case of Sim, that being when
the fee was sent with instructions, there followed a further
system/



/system whereby Counsel's fee was simply noted on the letter of
instructions and if such a fee were not acceptable that, too,
would be negotiated with the Clerk.

(7) At Taxation, the writer made a variety of submissions based
very much on what views had been expressed by the Vice-Dean.
That was explained to the Auditor and simply to ensure that
matters had been fairly stated, he commented that he would be
obliged if the Vice-Dean could provide him with his written
Opinion as opposed to the writer's paraphrasing. This, in
particular, was considered essential so as the Scottish Legal Aid
Board were aware of what had been considered.

(8) The Vice~Dean is respectively requested to provide a written
Opinion of his views on the manner adopted by Faculty Services
in regard to Counsels' fees.




