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The Auditor having heard parties, and having been advised by them that the only point in
dispute in the account is the fee claimed for “waiting time” for st October, 1999, makes
avizandufi~

#

1S MCKEAND
AUDITOR OF COURT

STIRLING, 10 JANUARY, 2000
The Auditor having resumed consideration of the Account of Expenses finds same to have
been fair and reasonably assessed by the Scottish Legal Aid Board.
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Gl IS\SWICKEAND
DITORQF COURT

NOTE:-

At the commencement of the taxation parties intimated that the account was agreed but for
the issue of the fee claimed for “waiting time” on 1 October 1998, between the hours of
12.37 and 2.15pm. Although it was not clear from the account or from any other source,
both parties seemed to agree that the Court had adjourned for lunch between the hours of
Ipm and 2pm. The Scottish Legal Aid Board in their assessment of the account had abated
the fee of £52.75 by £42.20. The abatement was negligible but the matter at stake was one of
principle.

In support of his argument that the fee claimed should be allowed Mr Crawford referred me

[o:

* Criminal Legal Aid (Scotland)(Fees) Regulations 1989 regulations 4 & 7:

* Code of Practice in relation to Criminal Legal Assistance paragraph 4.2.2;

* Scottish Legal Aid Board Legal Aid Fees and Taxation Guidelines 1992 Section B
paragraphs | &

* Scottish Legal Aid Board Criminal Fees and Taxation Guidelines 998 paragraphs 1.1,
L2 8 2.3

e Mitchell v Vannet 1999 SCCR 547;

* Caldwell v Normand1993 SCCR 624: and,

e Ferguson v Normand 1994 SCCR 812,
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_ then addressed me. He advised that the standard w'm*ulrn"l‘ wals that set out in
wagraph 7 ol the Criminal Legzal Aid (Scotland) (fees) Regulations of 1954 In addition o

his statutory instrument there are regulatons which are for the zuidancs of the Scottsh
Legal Board in considering what tees should be allowable,

[n 1992 when the Scottish Legal Aid Bourd came into being thera werg grave concerns about
the taxation practices which had grown up over the vears, but the Board decided to let all
remain until they were successtully challenged. Some of these tuxation practices were not
consistent with the 1992 regulations e.g. unqualified individuals were being paid qualitied
rates. This was challenged in HVA v Moffat which resulted in a determination that applied
the principle that remuneration should be considered in the light of the “nature of the um‘

being undertaken and according to circumstances™.

The Scottish Legal Aid Board Legal Aid Fees and Taxation Guidelines 1992 were drafted in
such terms as to let people know what the Board did, i.e. what it had inheritad on its coming
into being, rezardless of whether those now in authority considered the inherited practices to
he right, wrong or indifferent. The 1998 Guidelines were as a result of the Scottish Legal
Ald Board going through and considering the terms of Statutory Regzulations. Auditors’
decisions and Court ducf:.;imw ete. In considering the terms of these new regulations the
drarisizen had taken 'nt' consideration areas in which they considerad the former practice to
be “vror £ and had corracted it

In so far as "waiting time” is concemed. the Bouard aceepts soliciiors must wait. In general,
solicitors ure not paid “waiting time™ berore 10am, it being assumed that they do not need to
be therz. Orten, however, solicitors do work prior to [Dam, ¢g, meeting with client at
9.43am. and whars such work K h ¢laimed the Board normally pays tor it.  When the Court

rises forthe day and time is claimed by the solicitor for work done thereafiern gl attendance
with eliznt or fooking over the evidence, again the Bourd will normally mest tiiis charge.
Where 22 Court adjourns for lunch. if solicitors go out for luneh it i3 the Board's view that

they arzs not working and thareiore are not entitled to either “advocuey™ or “walting time™
rates of remuneration. [ the solichor chooses w go back w the efiice: or 1o remuin in the
CHEE b ::h';..._. attd do othet grivate work J(&ven ahen the Couit is stidl siingy, theh they
could and siould be othorwise remuncrated for that work and in these ¢ircumstances should
not be ramunerated Be the Beasd morelation to the case sull 1o proceed o procoeding before

the Court, The Board has to viaw clhiums subjectivels.,

_«um Hired chiat e casds netiined 10 by M Conw ierd svend g Bl rleviingd o

s point at 1ssue herer He .1i~o sointed out that by virtue of Seivedule 2 W the Eriminal Legal
,\;._. Scotland ) Hw_'u:al Revilitons 1989, Counsel wore stituiersd entitled W B puid 4 !
il 3 walting time whers a trial Jid net commencs wherais soioiiors gad o such shdtitors,
staht, Mo reforred mie to the case o EEIEERIRE R s i 0 ich [Lord
e bsnlaled D dGRagal h Gthestion b G ainmaiandes o e anieg Eme™ e Ll
vamans o e wwie iy Edenbarahs but suissssted tha s i Lord Oowmlatedd Gad g0 s o v
srtieular cise wads of o relos anee o thae issue attsoijicibers, Who ad wstariior, tiahl o tyn

for prepuration ate by vitue of schedule 1o the 1959 Rezulutions.

In looking at the relevance of the HMA Y Birrell cuse Mr Crawford noted the powers
aranted o the Auditor in paragraphs 3 & 4 off Schedule 2 of the Tuaw Reguluton which
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J3s¢s Urees ol Counsel™ only, alzo drow o M Crawtord s notice the

wvers contauned in parialr l['ﬂ]

2oof that Schedule

Mr Crawford found Mr Haggarty’s arcuments to be illowical. He didn't know if Mr Angus
had gone for lunch on the day in question. He was. however, certain that if he had done other
work the account would have been interruptad, He pointed out that having a cotfee during
“waiting time” did not interrupt  entitlement 10 remuneration,  Auhough not relevant to the
point at issue in this particular case he suggested that the Board. in the light of the cuses of
Mitchell v Vannet and Hunnly v Pirrie and their relevance to the issue of “w hun a lml s
deemed to commence™, should give consideration to their interpretation of when “advocacy
rates” should commence. He asked the question, arz vou then “conducting” the trial?

Merely tor clarification _;ui‘ izad that the Board would pay for fees claimed i

consulting a client during the lunch adjournment or reading productions regardless of
whether "advecacy™ orwaiting timea" fees were appropriate at the fme,

Mr Crawford submitted that the waiting time involved over the lunch time adjournment
should be considered under the heading of “time necessarily spent” and referred 1o
Regulation 7(2) of the Criminal Legal Aid (Scotland) (Fees) Regulations 1939, He submitted
It was Lmrmmmbiu to expect Mr Angus to 40 back to his Banneckbum effice to do work.
He acezpted he could have gone to a lecal office to do work or could have done work from a
bricicas2, but even in that respect he 5u;.;;.;c:s‘.:d it was unreasonable of the Board to expect
Ceart practitioners to carry other work around with them. It was also unreasonable to expect
aryene to return to their office to attend other appointments during the lunch time
gL ment,

At the conclusion of their addresses | askad whether pracutioners would charge a privare
client for t!': time of 'hc: lunch Lu‘jm:l'm'tt:".ut. Mr Crawtord advised that private ul'-‘ s were
esualls engaged on a tined fee busis bus tha
Soeies ' A OF Fees,

_t"'.::'lhur :5:111!115'_1-‘0. that i a‘[‘-'-.!::'if‘.\_." the myatter 1 should concentrats on the

issue « Ui anpropeiatensss of claiming f22s for the lunch adjourmmant and thar alone. In
thiz pur.cular case we don't know whan the Court arose, nor when it sat azain, We don™
Know aiab Me Aneus did during the iuneh adiowmment I he did work in relation to this

hara e solicitors would bevound by the Loy

case during the lunch tme adjournment then ol he has to do i3 el 3LAB what thut werk was
and he w il be paid for it

Jeoage ofthe dbsency ol iforntation m this gartieg
e ber e Rl 15 1 2flee # L potheticul ghdsu

Court adiourned tor !m‘.cn on Is' Qetober Db
aie Tinteh e trnment, W Bl pacties g G o
certatin of is that i Mr .\.]\:’,'.Lr: B donother d
JU¥ing e perasd GPTNGe Uf QUESTTH, then 1

Jcannt.

Assuming that the Court did adioura tor e andd hal Me Anaus, 540 0 na ather work
do in relation o this case or any other, proceedsd w partuke ol Tunel, T am of the view that e
would not be entitled to claim the .“s‘mrllnh Lesal Xid Board tor saiting time”™ during that

luneh adjournment. There 15 no statitory provisten for the pavment of such a lee




Crawtord submitted that since the Criminal Legal Aid (Scotland)(Fees) Regulations 1989

d come into force, “waiting time" had been paid for periods including the lunch

adjournment. Similarly, if the trial had commenced, the “advocacy rate” of remuneration had

been paid. The abatement of these fees by the Legal Aid Board had only recentlv become
practice.

Prior to the issuing of the Scottish Legal Aid Board Criminal Fees and Taxation Guidelines
1998, the Legal Aid Board had relied upon the Guidelines of 1992, Mr Crawford referred me
to the terms of paragraph 1.1.2 thereof which, it was accepted, specifically addressed the
issue of the “advocacy rate” and not “waiting time".

The new 1998 regulations he contended had no statutory foundation and I, as Auditor. was
thus not bound by them. He referred me to the terms of paragraph 2.2 thereor (Page 13)
which addressed the subject of “waiting time™ and in particular to the words “Anv period set
aside for luncheon is not usually chargeable as waiting time." He further referred me.
however, to the principle set out in that paragraph, to the effect that waiting time should only
be charged “where other chargeable work is not being carried out™ and submizzd that in
considering the issue [ should take into consideration that, because of the naturs and the
extent of the Court’s lunch adjournment, it was not possible to do anvthing else chargeable
during that time. He then referred me to page 9 of the Code of Practice in Relation to
Criminal Legal Assistance. He submitted that the last 3 subparagraphs of parazraph +.2.2
therec 1 32t out what is expected of practitioners and that in order to achizve what is set out in
the penu.timate paragraph, it would be impossible for a practitioner to carry out other work
during the lunch adjournment.

He conionded that as [ was not bound by the terms of the 1998 Regulatiors I should
disregar i the statement “Any period set aside for luncheon is not usually charzeable as
waiting time” but apply the principle that “waiting time™ should only be charzad “where
other chargeable work is not being carried out™ and conclude that in all the circumstances 1t
would rot be reasonable for the Board to expect a practitioner to do other charzzable work
during the lunch adjounment.

He then referred me to the case Mitchell v Vannet 1999 SCCR 347 but acceprad that this
case was not directly on point, as in the case currantly being considered the accusad was not
present and the diet to be called was merely a preliminary one,

He then referred me to Ferguson v Normand 1994 SCCR 512 in which a solici* =7 had been
tound in contempt of court for not beingz present. This case had been overtumel on appeul
on the basis that the solicitor's absence had not been wilful but the case. M Crawford
submitted, lent weizht to his argument that solicitors could not be expected Lo de cther work
during the lunch adjournment.

He also addressed me on Caldwell v Normand but 3 the course of his address coneeded that
this case was of little relevance to the issue at stake.

In closing, he informed me that although he accepted that taxation ot Counsel’s f2os wars
matter for another auditor. it was his understanding that Counsel were paid for fuil days when
awaiting the commencement of trial.




.ulations 7(1) and (2) of the Criminal Legal Aid (Scotland) (Fees) Regulations 1989,
ovide that solicitors bhould be allowed “such amount of tees as shall be determined to be
casonable remuneration for work actually and reasonably done, and travel and waiting

time actually and reasonably undertaken or incurred”, including time “spent at the Court
on any day in waiting for the case... to I:u, heard, where such time has not been occupied in
waiting for, or conducting another case”. Had the Court sat on through lunch, Mr Angus
would undoubtedly have been entitled to remuneration. But it is reasonable to expect that on
most days of the week the Court will rise for lunch at some time. In these circumstances
local solicitors could reasonably be expected to go back to their offices to do deskwork it'
they wished or more realistically to have lunch. [t is my understanding that Health and Safet
Regulations and more recently the European Working Time Directive, require that worke s
have a lunch time break entitlement.

Looking to the Law Society Fees for Conv evancing and General Business, Chapter 9 and the
Sheriff Court Table of Fees, Chapters I and [1I as applied by that Chapter. [ am also of the
view that an auditor would not allow a private client to be charged at either the “adv ocacy”
or “waiting time” rates for the time involved in the lunch adjournment, in circumstances
where a solicitor could reasonably be expectad to return to his place of business to do other
remunerative work, or alternatively, to take lunch in the normal course of events. It is
therefore equitable in my view that the same standard should d apply where the Scottish Legal
Aid Board is meeting the cost of the litigation. = Different circumstances might well apply

where the solicitor involved is not a local agent




