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NOTE BY AUDITOR OF COURT, STRANRAER
IN A TAXATION OF FEES TO COUNSEL J( INATHAN BROWN
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The Accouit was Remitted to me by Faculty Services Linited for Taxation of
Counsel’s tizes in relation to Jonathan Brown. This Taxa on took place at Stranraer

on 14" April, 2005, -ppearcd on shalf of ths Scottish Lepal

Aid Board, and Mr. Jonathan Brown appeared on his owr behalf.
The accepted grounds of dispute were basically as follow: :-

1. The daily rate paid to Counsel;

2. Whether or not any uplift in fees was due to refleci the remot= location of
Straoraer; and finally

3. The rate payable for the Miscellaneous Hearings and review of the papets

prio: to Proof.

Prior to the axation, Mr. Brown lodged a written outline submission with references
from McPhail, Sheriff Court Practice g Edition) along viith a number of privately
funded case:, both within and outwith Edinburgh, and a d::cision of Sleriff Principal
MacPhail in “Gibson - v - Robb" Edinburgh Sheriff Cour', 26 April, 2004,

The Scottist lepal Aid Board lodged a written outline suby1ission with references to

various Authorities as follows:-

1. Opinon of Lord Eassie in Dingley — v — The Chiej' Constable of Strathelyde

Police.
2. Decizion of the Auditor of Court, Hamilton, on 10 uly, 2001 (“McLeay”

case),
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3. De:ision of the Auditor of Court, Glasgow, on 2( Septﬁmbcr 2002
(“McGinley” casc).

4. Decision of the Auditor of Court, Glasgow on 6 1'ebruary 2003
(“K elly/Elliot/Miller” case).

5. Derision of the Auditor of Court, Linlithgow datcd 26 Januery 2005
(“Cifuentes” case).

6. Devision of the Auditor of Court, Dumfries on 6 ')ctober 2003 (“JW™ case).

7. Decision of the Auditor of Court, Greenock, 11 Jinuary 200: (*O'Hagan™

cas.:).

The Case

The case ir volved a dispute over residence/contact with 1€ Pursuer residing in
Dingwall and the Defender in various locations in Dumfi es and Wigtownshire, and
initially called for Proof on 31 January, 2003. Having co:nmenced on that date
further evidence was led over a total of 12 days between i1 January. 2003 and 17
May, 2004. with a further day for a Hearing on the Evidence on 14 June, 2004.
During the course of the Proof there were three days on v.hich Incidzntal Motions
were heard namely 10 February, 2003; 10 March, 2003; ind 8 Deceiber, 2003. An
Appeal to tre Sheriff Principal was heard on 10 June, 20(/3 and a Procedural Hearing
on 23 April, 2004. It is fair to say that the case was comyplicated by the fact that as a
result of the Appeal a Proof in Replication was necessary with some ‘witnesses being
recalled. Firther complications as a result of the issue of the Defender’s mental

~ health developed as the case progressed.

J Ir'f el Il VED
E N 7008
The Submissions R Wk ban/ N ¥ oo

Mr. Brown submitted that the fee due in this case should | e calculated in accordance
with Regulz tion 10(2) of the Civil Legal Aid (Scotland) (I"ees) Regulations 1989,

which is, so far as is relcvant for present purposes, in the :>llowing tzrms:-
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( RECEIVED
24 JUN 2005

“Counsel’s Fees for any work in relation to proceedings in the Shefiff Court shall be

e .

90% of the amount of fees which would be allowed for t at work on a taxation of

expenses between Solicitor and client, third pacty paying; if the worl. done were not

Legal Aid’.

He submitted that the starting point therefore should be t) ascertain what was the
“Private G ring Rate” or “Notional Private Rate” i.c. Wk at fee would be allowed for
work on a axation between Solicitor and client, third pary paying if that work was
not legally aided. He referred to paragraphs in MacPhail which deal: with the three

modes of t.xation as {follows:-

There are generally speaking three modes of taxation: purty and pariy; solicitor and

client, third party paying; and solicitor and client, client :aying.

Party and party taxation is the mode employed for judici:l accounts of expenses, and
in party an.| party taxation “only such expenses are allow 2d as are reasonable for
conducting the litigation in a proper manner”': MacPhail Sheritl Court Practice (2"
Edition) para 19.43.

At the other end of the scale, taxation on the basis of soli:itor and client, client paying
allows recc very of _“all expenses reasonably incurred by the agent for the protection
of his clien''s interest in the suit, even although such expinses cannot be recovered

from the opposite party”: MacPhaii, op.cit para 19.45.

Taxation oi the basis of solicitor and client, third party p.ying is an intermediate

mode of tazation. While not so generous as in laxation b 2tween solizilor and clien, Q
client payirg, it is yet not quite so rigorous as the laxation between party and pariy”.
The approach should be to cover “....those expenses whic.1 would be incurred by a Xi‘

prudent man of business without special instructions fron: the client in the knowledge E l ‘ f ’

that the acc ount would be taxed”. MacPhail, op.cit. para 19.46. Q
He submitted then that the notional private rate would deend primarily upon the 2
: ¥ P yip e ——
three following factors:
1. The nature and complexity of the case.
3
P. 4
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d & RECEIVED
2. Th: identity of the Counsel in question. 24 MUK 2005
3. The location of the Court. ~\ .

Dealing w: th the first of these factors, Mr. Brown expanded on the outline of the case
detailed earlier in this note by stating that it was an extra rdinarily difficult case to
conduct. The Defender turned out to be mentally disturt:d and throughout the case
made num.rous allegations about various parties connec 2d either directly or
indirectly ‘vith the case, ¢.g. : The Sheriff, Counsel and Vitnesses. These included
allegations that the pursuer was sexually promiscuous, aid was in the habit of having
random se:cual encounters with groups of strangers. The pursuer’s position was that
these alleg itions were fantasies of the defender, and that he defendct’s sanity and
stability wore seriously in question. His written letters o complainis alone produced
volurminous inventoties of productions. There was an Aj peal mark:d to the Sheriff
Principal during the Proof which necessitated evidence buing heard in replication, and
finally therc was the chapter of procedure relating to the |Defender being remitted for
Psychiatric examination. Due to the Pursuer residing in Jingwall, consultations
with Couniel were cairied out mainly at Stranraer Sherif' Court as the casé
progressed (Mr. Brown submitted that normally 2 consultation fee: were allowed on
Party/Party cases). The highly unusual nature of the case is demonstrated by the
result, in that from a starting point where the defender ha:l custody o' the child and
the pursuer had no contact, the final result was that the pr.rsuer had custody of the
child with 'he defender having no contact. Such a compl:te reversal of the position is
unique in the experience of this practitioner. Mr. Brow also contended that in such

a complex :ase where no Senior Counsel is employed, th:n Junior Counsel’s fees

should be plifted.

Secondly Mr, Brown contended that the best evidence of “he notionzl private rate for
himself is t1e rate which he can command in privately fu- ded cases. He then referred
me to five privately funded cases within Edinburgh whicl: demonstrated a range of
daily rates :rom £1500 - £1830. He referred specifically :o the case of _
-whir:h proceeded to a judicial taxation on a party/piarty basis, which he
contended was a more onerous mode of taxation than the sresent case. I[n that case,

'

which he stited was no more difficult or complex than th: present case and involved
no expert eidence, the Auditor allowed a daily rate of £1 500, He then referred me to
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four privately funded cases outwith Edinburgh which prc Juced a daily rate of £1600 -
£1650. The principle demonstrated by these cases was that travel beevond Edinburgh
was an upl fiing factor in that these were all relatively strightforwacd, short cases

with no rec uirement for additional preparation,

Thirdly Mi. Brown addressed the question of the locatior of the Court. He submitted
that the distance from Parliament House and Stranraer Sl:eriff Cour: is approximately
132 miles and the journey takes about 3 hours cach way. He contended that at a rate
of £100 per hour (90% of the equivalent private rate for tolicitors recommended by
the Law Seciety of Scotland), and 45p per mile, a round |rip would zttract a daily

commuting: rate of not less than £700.

He further contended that in the context of such a return ' ourney than an overnight
stay would be justified at a reasonable rate of £100 per night for Dizner, bed and
breakfast. Due to the distribution of Court days in the pi 2sent case, “his would
produce 12! journeys plus 19 overnight stays, giving a to il of £10,300 which if
divided by the 19 Court days involved produces a daily 1. plift of £542. Asl an
alternative. on the basis of travel only from his home adi/ress, which would be a

journey of 190 miles and 2 hours each way, this would p roduce a daily uplift of £481.

In all the ¢ircumstances Mr. Brown therefore submitted “hat his claim to the legal Aid

Board for 1 net daily rate of £1,620 was both fair and reusonable.

_ stated that the relevant provisions of the Li:gal Aid Legislation are
Regulations 9 and 10(2) of the Civil Legal Aid (Scotland) (Fees) Rzgulations 1989,
and the sts tutory referral to myself for taxation is provid:d by Regulation 12, He
contended that although Mr. Brown’s references to Mac ’hail are accurate, these i
should be read in conjunction with the decision in “Dingley ~ v — The Chief Constable || [

of Strathcivde Police”. Reference was made (o three s scific passapes towards the ;ﬁ

end of Lord Eassie's Opinion as follows:-

“At all events, it appears to me that, given the approprivleness of the particular g

instructior 1o counsel, there should be little difference b:tween the “ordinary" or
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1
“reasonab'e” fee which the unsuccessful opponent is req wired to pcy and the fee
which a prudent solicitor would tender or agree for the same instruction. A prudent
solicitor would presumably not pay an extraordinary or unreasonable fee. For that
reason it anpears to me that, for similar work performed pursuant L lhe same

instruction. the amount of the fee to counsel recoverable under a pcriy and party

award ought nol to diverge markedly from that recoverale on an cgent and client

third party paying basis”.

“In my op:nion, general observations about the generos.'y of one basis of taxation as
opposed tc another have a capacily to mislead. There a e different ways in which
comparative generosity may arise. Items of work or expinditure may be eligible
under the me, but not under the other, scale of taxation. That does not mean that as
respect for the recoverable amount of items eligible und:r both scalzs a more

generous remuneration must be allowed in the amount ricoverable for those common

items in the one account as opposed to the other”.

“Where IFe particular task required of counsel Is eligibiz in a party and ﬁan‘y
taxation for recovery againsi the losing parity there is, in my view, prima facie no
good grownd where on the reasonable, ordinary fee recvverable from the losing
opponent chould differ to any significant extent from the fee payabic by the third party
who likewise has no direct control over the bargain ever tually struck between the

|

client 's sclicitor and counsel”. W
a & |
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- submitted that this House of Lords case ¢l zarly established the
importance of the “reasonable fee™. Further he submitte:d that in Lord Eassie’s

& :—‘
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Qpinion c)unsel couldn’t necessarily assume that a Judisial Taxatizn ona party/party__ |

basis suct as _was a more onerous node of taxation as compared

with the present case. LL.," .
r | %

In dealing with Mr. Brown’s calculation of a notional private rate -dealt

firstly wit1 the complexity issue. His view was that albe it there wers some bizarre ﬂm“
allegations made by the Defender and his supporters thipughout the case, it remained Q

essentiall: a dispute on residence and as such not the samne level of difficulty as E

compared to the case referred to in his written submission. Thereaiter
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deali with he issue of the identity of the Counsel instruc:ed :- In support of his
submission Mr. Brown had referred to a number of privale cases and to counter that

_ referred to two cases which were quoted ir. the Opinion of Lord Eassie
in “Nichol.is Dingley — v — The Chief Constable of Stratl.clyde Polize” viz:-

Macnaughion v Macnaughton 1949 8.C. 42 in which th Lord President (Cooper) at
46, said

“It is well o begin by restating the governing principles. The conccin of the court is
to decide r ot what fees a particular counsel was justly en'itled to recsive from his
client for F is services under the conditions under which lie gave them, but what fees
can proper|y be made a charge against an unsuccessful opponent. There is no
objection 1 the employment by a client of any counsel, : owever erainent, in any case,
however sinall, or to the payment of any fee, however la-ge. But we have a plain duty
to protect 1msuccessful litigants against excessive charge:;, and not 10 permit the
unavoidab e risks of litigation to be enhanced by the add:d peril of possible liability

for extrave gant or unreasonable expenses”.
and Caled. mian Railway Company v Greenock Corporaiion 1922 8.C. 299,311:

“I'he princ iple underlying the many decisions which bav:: been proaiounced on this

subject is that neither the “normal” fee nor the “proper” “ee is ascerminable by any
arbitrary vluation of our reference to any abstract stand:ird but in accordance with the
general pructice of apents in instructing counsel. To stati the principle more
particularl v, both the “normal fee” in an ordinary case ard the “proper” fee in a big
and diffict It one, are just such fees as a practising law agent finds s:(ficient in order

to command the services of competent counsel in cases «f a similar character”,
I :.nitied that the present case should be «.ompared with the general

level of fers set over the last three or so years, namely £.170- £1350. He further

specificall ¢ referred to the following cases - the “McLeily” case — [{amilton 2001,

INDEXEL
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“The case had taken a total of forty eight days of court time and the Reporter had
cited 16 witnesses in support of the application, includiny| a substantial number of
expert witr esses:- 3 Consultant Radiologists; 2 Consulte. 2t Paediatric Neurologists; a
Consultant Geneticist; a Paediatrician; a Biochemist; and a Dentist i well as an
expert repcrt from the leading authority on genetics and 1.ne bone diszase
Osteogenesis Imperfecta, The Safeguarder called an inte nationally renowned
authority ¢n bone biochemistry and a Consultant Dentist. In additic:n the Reporter
also called further medical evidence, partly of fact and pirtly by nat.re of the source
expert, fro n a Paediatric Registrar; a Physiotherapits, an:l a number of Social

Workers. [Expert reports were produced from each exper't witness.

RN
And furthe r, Paragraphs 16 and 17:- A%
I

“Ag stated herein (and as agreed at taxation) this figure is subject to a reduction of
10%. The effect of this is that the daily rate claimed by ‘irs. Clark in respect of the
above will be reduced from £1,800.00 per day (the origi*al claim fo- £2,000.00 per
day being reduced by 10% as agreed at taxation) to £1,310.00 per cay (I have

restricted * he daily rate to the days when the proceeding; were actually conducted by
counsel in court:- in the case of Mrs, Clarke a total of 41 days and 46 days for Mr.
Cheyne) similatly, in respect of Mr. Cheyne his claim o £1,350.00 per day (the
original claim of £1,500 per day being reduced by 10% :s agreed af taxation) has been

sustained ind he should therefore be paid at this rate.

I think the ( I am obliged to state that I considered this to be an exceptionally complex
case and i1 many ways quite unique. [ also felt that it ¢ uld be cor:sidered as being on
quite a dilferent level from that which junior counsel weuld normaliy be expected to
conduct. | am therefore of the opinion that the fairly su istantial inzrease in fees in
this case in comparison to the level of fees that T am fan iliar with :: an Auditor, and
with the f ;es fixed by the Auditors in the cases referred ‘0 during t7e course of the
taxation i justified. However, 1 do not consider that thi s rate should be regarded as

the norm, ot used to establish the “market rate”,

-cnntanded that this had been a top of the 'ange case and that even with
inflation this wouldn’t take the figure up to that claimec by Mr. Brown.
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The “MeGinley” case — Glasgow 2002, Page 3, paragrag.13 - - advised me
that in addition to the five day Hearing, Counsel spent tv.o full days in preparation
with such ime on this occasion being subsumed into the daily rate. Further, during
the course of the Hearing at least three/four hours was spient each evzning in
preparatio for the following days court appearance. He further ad-ised that the
Social Work Records were extensive and there was also Zxpert Reports from a
Consultan Pacdiatrician and Psychologists in respect of soth children “....... which
resulted in a Legal Aid rate of £1080.

The “Kell /Elliot/Miller” case — Glagow 2002 Page 3, 1" Para. - “ _
had earlier provided me with a copy of the Sheriff's Stai:d Case for the Opinion of
the Court »f Session at Edinburgh which runs to almost 00 pages. There were some
200 findinas in fact and the hearing extended to some 44 days of evidence with the
interests of seven different parties being represented. In addition, there were a series
of Procedural/Preliminary Hearings determining various issues. Evidence was taken
from the various children, Clinical Psychologists (2), Po.ice and Sccial Workers, oral
and writte 2 medical evidence from five Doctors, eviden:e of Angelu Kelly and
Jacqueline: Kelly, the sisters of the two female relevant piersons, evidence of the five
relevant p:rsons and the evidence of _ the paents of -
-and further evidence from Social Worjkers and Pclice, Educarional experts and
the area o "evidence surrounding the use and sale of a computer”........which resulted

in a Legal Aid rate of £1260; and finally

The ”- case, page 6, last para. - “ In determining what rate might be
appropriata for this 1 have had repard to the nature of the case itself, which was a long
and in sor1e respects unusual case. Despite the fact that there were no criminal
proceedin ss pending against _ the allegaticns of sexual abuse were
serious an:d would of course have been of importance to him. But ! feel I also have
had to mae some comparisons of this case with the circumstances of the other cases
provided 10 me, in particular the MecLeay case. The pret.2nt case does not scem to me
to fully mutch McLeay and indeed the other cases in tenis of difficulty, complexity,
or novelty. particularly as the main thrust of the case wa:; against the mother, who was
not Mrs Richards® client. Accordingly I am persuaded in all the circumstances by the
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views taken by the Auditors in those cases on the question of a reascnable daily rate.
It seems to me that the rate suggested originally as being chargeable (were this a
private cas?) i.e. £1750 to £2000 is more likely to be a rale closer to :hat for senior
counsel. I this case junior counsel was instructed. SLA B is currerity offering a net
daily rate ¢ £ £1250. Taking into account the 10% deduct.on element required by
Regulation 10 of the Civil Legal Aid (Scotland) (Fees) Rigulations 1989, that would
bring the gross rate to almost £1390. Having regard to that, and the rate fixed in
MeLeay 1 em of the view that a daily rate of £1250 is a fiir and reascmable rate for a

case of thi: nature for junior counsel” - which resulted ‘n a Legal 4id rate of £1250.

_ submitted that in all the circumstances the list of private cases referred
to by Mr. I3rown both within and outwith Edinburgh shonld be compared with the

rates that swuditors generally allow in family matter case:i. Secondly he did not see a

great deal f difference in the cases referred to in or out f Edinburgh.

With repard to the Jocation of the Court he referred to the “JW™ casi ~ Dumfries
2003 which resulted in a Legal Aid rate of £1170; and t} > “O’Hagar” case -
Greenock 1005, which resulted in a Legal Aid rate of £1300.

In conclusion - submitted that if you were t: look at the aforementioned
Auditors k.eports of recent years then the range would by from £1100 - £1300 at the
top of the range. The Legal Aid Board's original respon:ie to Mr. Erown’s claim had
been to of er a net daily rate of £865 but as I understand the positior: that his risen

during ongoing negotiations.

M. Brown argued that although inflation had not risen ignificantly, legal fees had
increased sy something in the region of 30% in the last :sw years. He also contended
that if the Jaily rate allowed after taxation in I i :dinburghona
party/part:- basis, was £1500 then what would it have bein if heard in Stranraer with
the extra t avel etc. The same argument could be levied at the “O’}{agan” case in

Greenock.
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In determining what rate might be applicable here, I am I eavily influenced by the
Auditor’s Reports of recent years referred to and in which by SLAE*s own admission
demonstrate a range of net daily rates of £1100 - £1300. Whilst being satisfied that
this case would not be at the top of the range for comple: ity it was noneatheless a very
difficult case to conduct with a number of very unusual ¢ spects to it. | am also
persuaded by Counsel’s argument that a daily up'lift would be meritzed here due to the

extensive claily travel undertaken by Counsel from his home to Stranraer.

In arriving then at a fair and reasonable rate, I have taker into accouwnt all of the
foregoing i1long with the rate which Mt. Brown demonstrated he co.ld command as
Junior Counsel in privately funded cases. 1am of the vicw that a Grioss daily rate of
£1555, which after deduction of the 10% element of Reg ilation 10 <f the Civil chgal
Aid (Scotl ind) (Fees) Regulations 1989, gives a net dail' rate of £1400, is both fair
and reasonable. At this point it is perhaps worth stating "hat at the conclusion of
submissions [ was advised that SLAB’s final (without prijjudice) offsr to avoid the
necessity ¢ £ a Taxation, was £1350 net and Mr. Brown's response v/as that he would

have been prepared to accept £1485 net.

Dealing nc w with the question of the rate to be allowed :'or the miscellaneous
hearings erc. Firstly we have Counsel's review of the pipers on 3¢ January, 2003 in
preparation for Proof. Counsel’s fee note states that he vras engaged in this task for a
period of 4 hours for which T am prepared to allow at 50'% of the nei daily rate. The
Motions heard on 10 February, 2003 and 10 March, 200! dealt fiestly with Interim
residence aind Interim contact orders pending outcome o' the proof and secondly,
revisal of the Interim contact order following upon the d:fender’s refusal to return the
child to the pursuer after a contact visit. These were extr zmely impzrtant matters to
the client i1 the context of the proceedings as a whole ani as such I am prepared to
allow 75% of the net daily rate. The Appeal heard befor:: the Sheriil’ Principal in
Stranract ¢t 10 June, 2003 was crucial to the progress of the Proof and accordingly I
am prepared to allow the full net daily rate for this. The Motion heasing on 8
December, 2003 deall with the Defender’s application to vary the [ierim contact

previously granted and was successfully opposed by the pursuer. Accordingly T am

11
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prepared t¢ allow 75% in this instance. The procedural b zaring held on 23 April,

™

J/l

2004 was relatively straightforward and accordingly 50% of the net daily rate is

appropriate:.

In Summary therefore, I make the following awards of e penses in rclation to the fees

claimed by Jonathan Brown:-

a) Review of Papers 30.1.2003 £ 700
b) Proof 31.1.2003 £1400 [
¢) Motion 10.2.2003 21050
.d) Motion 10.3.2003 £1050
e) Proof 14 -17.4.2003 (4 days) E5600 |
f) Proof 13.5.2003 21400
g) Appeal 10.6.2003 £1400
h) Proof 17-19.11.2003 (3 days) £4200
i) Motion 8.12.2003 £1050
i) Prepara ion of Dratft Interlocutor (agreed with SLAB) £ 200
k) Proof 14 —16.1.2004 (3 days) £4200
1) Procedviral Hearing 26.3.2004 £700
m) Proof 17.5.2004 £1400
n) Hearinson Evidence 14.6.2004 £1400
4.25,750
17.5% VAT

TOTAL  £30,256

EXPENS|S OF TAXATION

Mr. Brown and - submitted that expenses o’ the Taxat:on should follow

SLCCRSS.

12
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Accordingly and notwithstanding Mr. Brown’s degree of success, ir: light of SLAB’s
final, withc ut prejudice, offer noted earlier I take the viev that partics should be
responsible for their own expenses. However, [ take the iiew that SL.AB should be
responsible for payment of the Audit Fee which in this ci se is the sum of £907, thus
making the final Total of £31,163.

BRUCE JAMES LINDSAY
Auditor oi Court.

26.5.2003.
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