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Auditors Report

Diet of taxation at Stirling on 3" February 2012 at 11.00am

Present..  Mr K Dalling Solicitor Stiriing
-

Account of Expenses incurred by Dalling Solicitors relating to client-

Background

A section 76 letter was tendered by an indictment was
prepared and served and on 11™ April 2011 the indictment called at Stirling

Sheriff Court and a plea of guilty was tendered By -Nhich was
accepted by the prosecutor.

The prosecutor moved for sentence and laid before the court a schedule of
previous convictions pertaining to the accused.

¢

The court adjourned the diet for preparation of a social enquiry report and
community service risk assessments until the 11™ May 2011, and gave notice
of the reporting requirements in terms of the Sexual Offences Act 2003, bail
being continued. A transcript of the proceedings was made.

On 11" May the court having seen and considered the reports previously
requested and having heard Mr Dalling for the accused in mitigation of
sentence, made a Probation Order for a period of 3 years and ordered that
the accused’s name be entered on the Sex Offenders Register for a period of
3 years and further made a Sexual Offences Prevention Order.

On conclusion of the case Mr Dalfing submitted his account of expenses to
SLAB, in relation to expenses incurred during the period 24" November 2010
through to 11™ May 2011. The account was prepared under the Criminal
Legal Aid (Scotland) (Fees) Amendment (No.2) Regulations 2010

Following discussions and correspondence between Mr Dalling and SLAB,
there are 2 issues in dispute;

1. Firstly, Mr Dalling is seeking to charge the fee 4(b) below in
circumstances where there has been no trial. The position of SLAB
being, as such no fee was previously chargeable under Part 2,
paragraph 4(a). In this case proceedings were resolved by way of
Section 76 procedure. As this was a sheriff court case Mr Dalling is
seeking payment of £38.00 for preparation of the deferred sentence.

Paragraph 4(b) - The fee for preparation, including citing and settling with
withesses, perusing evidence and preparing lines of enquiry and submissions




but excluding relative consultations, in respect of ...(b) “a sdbsequent day of
trial or diet of deferred sentence”.

2. Secondly Mr Dalling is seeking to charge for detailed entries in addition
to the “inclusive fee” (block 5) for post conviction work. The Board have
taxed off these “detailed” entries on the basis that the “post conviction”
fee is an inclusive fee which covers “all work in connection with post
conviction discussions and advice, including advising and giving an
opinion on prospects of any appeal. The only work that can be charged
in addition to the post conviction inclusive fee are those items
prescribed in paragraph 1(5) on the Notes on the operation (see
below).

Paragraph 5 — The fee for all work in connection with post conviction
discussions and advice, including advising and giving an opinion on prospects
of any appeal :

[Itis for the above areas of dispute that a diet of taxation was assigned.
During the course of the taxation both Mr Dalling and ||l concurred
that the points in dispute were down to the interpretation of the notes on the
operation of Schedule 1

Discussion and Conclusion

Mr Dalling’s view in regard to the point in regard to the preparation for a
subsequent day of trial or diet of deferred sentence is that the fee should be
payable for preparing for a diet of deferred sentence even in circumstances
where the case does not proceed to trial as the regulation do not state that the
fee is chargeable only where the case has proceeded until trial. Initially | had
some support for this argument due to the required level of preparation and
complexity of the matter and importance to the client. However Mr Haggerty
directed me to Regulation 7 (1) the terms of being

- Subject to the provisions of regulations 4, 5, 6 and 9, a solicitor shall be
allowed such amount of fees as shall be determined to be reasonable
remuneration for work actually and reasonably done, and travel and waiting
time actually and reasonably undertaken or incurred, due regard being had to
economy. The fees allowed shall be calculated in accordance with Schedule
1. : '

His view being that the regulation compels the auditor to calculate fees in
accordance with schedule 1 and this must therefore include having regard to
the detailed notes on the operation which now accompany that fees schedule.



_ further advised that the practise of the board is that solicitors are
no longer entitled to be paid a “block” fee for preparation. With a fee now only
being chargeable in the following circumstances (Schedule 1, Part 2;
Paragraph 4(A)):

(i) the indictment, containing a libel against the client, proceeds to trial; or
(ii) on or after the day fixed for trial, the Crown withdraws any libel against the
client; : ‘ '

In addition, the board have the authority from the Government to allow a
preparation for trial fee in the circumstances where a lesser plea is accepted
by the Crown on the day of trial.

In the Boards view, the deferred sentence diet fee under paragraph 4(b) is not
chargeable unless it is preceded by a charge under 4(a).

The fee 4(b) is in terms of Note 3(rh) on the Notes on the operation a
maximum of twice in any case:-

3(m) preparing for a subsequent day of trial or diet of deferred sentence if
more than two fees have already been charged under paragraph 4(b) of Part
2 of the Table of Fees;

referred me to the relevant provisions of the Notes on the
Operation of Schedule 1 being as follows::

3.() preparing for a hearing, except as provided for in Part 2 of the Table of
Fees;

(k) preparing for a hearing to which paragraph 4(a) of Part 2 of the Table
of Fees relates unless- '

)] the indictment, containing a libel against the client, proceeds to
trial; or

(i) on or after the day fixed for {rial, the Crown withdraws any libel
against the client.

() preparing for a hearing to which paragraph 4(a) of Part 2 of the Table
of Fees relates if a fee under that paragraph has already been charged
in respect of the case; '

(m) preparing for a subsequent day of trial or diet of deferred sentence if
more than two fees have already been charged under paragraph 4(b)
of Part 2 of the Table of Fees.

Having considered the arguments on this point and the terms of the note on

the operation of Schedule 1. | am not persuaded by Mr Dalling’s submission

that it is appropriate to charge a preparation fee and accordingly | agree with
ﬂ interpretation

that unless a block fee under 4(a) is chargeable in the case block a fee under

4(b) cannot be applied.



In regard to Mr Dalling’s second point, Mr Dalling explained the background
to these charges being made, which had come about ahead of the diet of
deferred sentence, following receipt of a letter from a female, who stated her
views on the background to the prosecution. As an officer of the court, Mr

Dalling required to make reprsentations to the court and prosecutor advising
of this. '

stance is that Inclusive Fee 5 is the fee for all work (emphasis
added) in connection with post conviction discussions and advice, including
advising and giving an opinion on the prospects af any appeal. The boards
view being that the reference to “all work in connection with post discusions
and advice” makes it sufficiently clear as to the intention of this fee.

Having considered the matters raised, and whilst 1 accept the work
undertaken was required to be undertaken, from my reading and
understanding of the regulations and the note on the operation of Schedule 1,
I cannot see beyond the words “all work” and accordingly | agree with Mr
I that the fee for the additional work cannot be allowed.

o

Alan Johnston
Auditor of Court
6™ February 2012
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Dallini Solicitors —v- Scottish Legal Aid Board ! e it |

Solemn Account SL/08/1335518710 :

Hearing, Stirling Sheriff Court 19/3/12
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Thank you for your letter of 12% March, We apologise for the oversight and enclose a copy
of the Note of Objection which was faxed to your office today (13™ March.)

Yours faithfully,



NOTE OF OBJECTION TO AUDITORS REPORT DATED 6/2/12

In Causa gECEéVED

15 MAR 2012

ACCOUNT WITH DALLING SOLICITORS, STIRLING

Objection is hereby lodged to the Auditors Report dated 6" February 2012 in the case of Her

Majesty’s Advocate against _ the report following a diet of taxation at Stirling
Sheriff Court on 3 February 2012.

The account to be audited fell to be considered in terms of the Legal Aid (Scotland) (Fees)
(Amendment) (No 2) Regulations 2010. Procedural history of the case was a matter of

agreement and is as reported by the Auditor.

The issues L.: s case related (1) to whether or not it was appropriate to charge a fee in terms
of Paragraph 4(b) of the Table relative to preparation for a diet of deferred sentence and (2)
whether it was appropriate to charge for additional work as specified in addition to the block

(Paragraph 5) for all work in connection with post conviction discussions and advice.

The instructing solicitor contended that it was appropriate to make said charges. The Scottish

Legal Aid Board contended that said charges were inappropriate.
The Auditor of Court found in favour of the Scottish Legal Aid Board.

It is respectfully submitted the Auditor of Court has erred in his interpretation and the

application of the relevant legislation:-

1. The relevant regulations make provision for the payment of a fee for preparation for a
diet of deferred sentence. The regulations specifically state circumstances in respect
of which said fee is not payable. Those circumstances do not apply in the instant case.

Preparation having been undertaken payment should be made therefor.




2. The said regulations make provision on an inclusive basis for “all work in connection
with post conviction discussions and advice.” The Auditor contends that emphasis
should be added to the question of “all work” in respect of work undertaken post
conviction. The solicitor contends that thé work to be included in the said “block” is
“in connection with post conviction discussions and advice.” The work which the
solicitor seeks fo charge for separately though undertaken “post conviction™ did not
relate to discussions and advice and is therefore separately chargeable on a detailed

basis in terms of Paragraph 1(5) of the notes in the said regulations.

It is respectfully submitted the Auditor of Court has reached an erroneous decision.

IN RESPECT WHEREOF

DALLING SOLICITORS

83 BARNTON STREET, STIRLING
FK8 1HJ



Sheriffdom of Tayside, Central and Fife at Stirling
Nuty

by
Sheritt A, Wyllie Robertson
in .
Appeal to Sherdf] Principal
T agdinst
Decision of Objections o taxation of
Account of Faxpenses
in crusin
HM Advoeate v Fraser Cormack (Case

Number B352012)

Note to interlocutor dated 2 April 2012

1}] There were two issues | required 10 determine at the hearing on objections. In relation

(o me decision on the issue under appeal. | gave the following reasons from the bench:
[ 1] 1 have to suy that } find the more sirsightforward issue (o Jecide is the
one that Mr, Haguerts l.snﬁcimr for Scottish Lewal Aid Board| thought was
more problematic. That is whether the auditor was right 10 disallow the
prcparaliun'feu ol £38 under the hcuding prepurition ul; dulerred indiciment.
Fhe regulations reguire 1o by interpreted ar gualitied by reference 1o the
notes as they both fall within schedule 1. The nates (el us it ne fev is o
be chargeable o preparation of' s hearing except as pros ided for s part 2 of
the tahle of fees. Paragraph 4 (b) provides for preparation Jor a dict of
deferred sentence. | can see pothing in the imerpretation of paragraph 4 or
in the nates al paragraph 3 (k) (1) or (m) that supports Mr. FHaggeriy's

interpretation that parugraph 4 (b applies onhy jn the esent that paragraph 4

v
W
-~
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(a) is imvoked. [t stunds alone in my view aod is chargeable subject o the
restriction that payment for preparation of the Bloch fee would onfy bhe
pasyable on o accasions.
[2] 1 am not persuaded thar preparatiun For u dict of deferred sentence comes
within paragraph 5. The definition of the wem Sl work”is reswicted to tha
connected with ‘posti-conviction discussions and advice’.  That, in my
respectiul view. relates to discussions with and advive that would e given
1o the ciidnt in connection with, tor example. a diet ol deferred sentenee but
_ it seems (0 me that such discussions and advice are entirely sepuraie from
preparation for what is to be said il} a plea in mitigation and. arguably. such
preparation can really only take place afier the solicitor has had discussions
with the client and has udvised the aceused and he aceepts the advive,  Hhe
solicitor can then prepare his plea in mitigntion. | am (urther reassured in
this interpretation {rom the fact tha the remaining part of puragmph 3 gous
o o include ‘nds ising and giving an opinion on the prospects ol
-uppcal'. which is cven lurther removed from preparing for the plea in
mitigation.

{2} F have nothing to add.
Repurted by o

!
{ ‘ﬁ ’L..—-—"—\--"'"_w_ T

ALEXANDER WYLLIE ROBERTSON

Sheritt of "Tay side, Centent and File a Sticling.



SHERIFFDOM OF TAYSIDE, CENTRAL AND FIFE AT STIRLING

NOTE OF APPEAL
in the cause
HMA -v- [T 2 .)
relating to fees incurred by

Ken Dalling, Solicitor

The Scottish Legal Aid Board, in respect of a Note of Objections to the Sheriff from -a
decision of the Auditor on taxation under regulation 11 of the Criminal Legal Aid (Scotland)
(Fees) Regulations 1989, appeals to the Sheriff Principal on the following grounds.

1.

In reaching his decision, the Shériff misdirected himself in law, at paragraph 1 of
his Note, in finding that paragraph 4(b) of Schedule 1, Part 2 of the Table of Fees
stands alone and that a discrete. fee for preparation for a-deferred sentence is
chargeable in the circumstances of this case. Paragraphs 4(a) and 4(b) have to be
read together. Paragraph 4(b) provides for a “subsequent” day of trial or diet of
deferred sentence and can only apply, by definition, where it follows paragraph
4(a), and has to be read in context;

The Sheriff misdirected himself in law, at paragraph 1 of his Note, in failing to read
sub-paragraphs 3(j), (k), (1) and (m) of the notes on the operation of Schedule 1
together within the scheme set out in Schedule 1. Paragraph 3(m) also refers to a

“subsequent” day of trial or diet of deferred sentence. It is submitted that “trial”
has to be read as qualified and defined by sub-paragraphs 3(j), (k) and (l). Sub-
paragraph 3(m) cannot be read in isolation;

In reaching his decision, the Sheriff, whilst acknowledging that the “regulations
require to be interpreted or qualified by reference to the notes as they both fall
within Schedule 17, failed to have sufficient regard to the terms of sub-paragraphs
3(3), (k), (1) and (m) of the notes on the operation of Schedule 1. The Table of Fees
prescribes the level of fee for an identified piece of work; the notes on the
operation of Schedule 1. determine the c1rcumstances in which the fee is
chargeable;

Lastly, the Sheriff failed to have sufficient regard to the whole scheme set out in
Schedule 1 in giving undue attention to whether or not preparation for a diet of
deferred sentence can fall within paragraph 5 of Part 2 of the Table of Fees (the
fee for all work in connection with post-conviction discussions and advice). The



observations made by the Sheriff, in paragraph 2 of the Sheriff’s Note, appear to
proceed on the assumption that there should be a discrete fee for preparation for a
deferred sentence in all circumstances.

Date [ © Aﬂﬂl&,@@[z

anverrrrsraarsannyl
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. SCOTTISH LEGAL AID BOARD v. M$ KEN DALLING SOLICITOR; 06 Decemb... - Page 1 of 4

SHERIFFDLOM OF TAYSIDE CENTRAL AND FIFE

- B35/12

JUDGMENT .
'. of
SHERIFF PRINCIPA_L R ADUNLOP QC
| in ._th.e cause

SCOTTISH LEGAL AID BOARD |
' S Appellant -

. against

MR KEN DALLIN G, SOLICITOR .
' - - Respondent

‘Act: Mr Cownie, Solicitor, SLAB, Edinburgh
- Alt: Mt Dalling, Solicitor, Stirling

. STIRLING 6 December 2012. The Sherlff Pr1nc1pal having resumed consideration of the note of
appeal by the. Scottlsh Legal Aid Board dismisses the appeal as incompetent; finds no expenses due

o :'to or by either party.

_,'.T'NOTE | | | |

| _ [l] The Criminal Legal Ard (Scotland)(Fees) Regulatlons 1989 (511989/1491) makes provision for fees -
and. outlays allowable to sol1c1t0rs from the Scottish Legal Aid Fund in respect of criminal legal aid
- under the: Legal Aid (Scotland) Act 1986 The- Regulatlons are made by the Secretary of State in

exerc1se of the powers conferred by sectlon 33 of the 1986 Act.

o _[2F In terms of regulation 11(1) of the 1989 Regulatlons, if any question or dlspute arises between the

: _f Scott1sh Legal Aid Board and a sohc1tor as to the amount of fees or outlays allowable to the solicitor -

"i_':hﬁpi/ZW.sc'etCOurts.gov,nk]opinions/B35'_1'2.htn_11-___ L L 4omoty



. 'SCOTTISH.LEGAL AID BOARD v. MS KEN DALLING SOLICITOR, 06 Decemb... Page 2 of 4 .

g in respect of legal aid in criminal proceedings in the sheriff court, "the matter shall be referred for

faxation to the auditor of the sheriff court for the district in which those proceedings took place.”

[3] In terms of regulation 11(3) the Board and anjr other party tosucha reference “shall have the right '
to state written objections to ... the sherlff in relation to the report of the auditor within fourteen days-

‘of issue of such report and the Board and any such other party may be heard thereon.”

'[4} A drspute arose between the Board and Mr Dalling, solicitor, as to the amount of Mr Dalling's

fees and a reference was made to the aud1tor of court for taxation of these fees. The auchtor issued

~his report on 6 February 2012 and Mr Dallmg stated objections thereto The sheriff heard parties on

the objections and on 2 Apr11 2012 1ssued an interlocutor sustaining the objections in part.

{5] The Board then lodged a note of appeal and ‘a prellmlnary question arises whether such an

| appeal is competent Mr Dallihg contends 1t is not whereas the Board contends that it is.

7 ,[6] In support of the competency of an appeal the solicitor for the Board submltted ‘that any decision
of the sheriff was subject to appeal uriless excluded expressly or by necessary 1mphcatlon Reference
-in this regard was made to Harper v- Inspector of Rutherglen 1903 6F 23 and Jeffray v Angus 1909 SC 400. .
- Under reference to Magistrates of Portobello v Magzstrutes of Edinburgh . 1882 10R 130 it was submitted
| 3'that if the legislature gives jurisdiction to a court without any specific form of process belngm
. prov1ded it is presumed that-the ordinary forms of that court will apply. It was submrtted that thls ,

-approach had been endorsed in Central Regzonal Counczl v B1985 SLT 413 and. Glasgow City Council v

H 2003 SLT 948. It was conceded however that section 27 of the Sheriff Courts (Scotland) Act 1907

. did not apply It was further submltted that the provisions of regulatron 11 were to be contrasted

w1th other provisions in the-legal aid legislation whlch made it clear when a decision was to: be

v1ewed as flnal

[7) In respondmg to these submlssmns Mr Dalling submitted that a right of recourse to the sher1ff=
"-would not-exist but for the prov1srons of the regulations and that this was not a case in n which the
 legislature had invoked an ex1st1ng recognised jurisdiction. Section 27 of the 1907 Act had no

.'.:applrcat1on and accordingly the jurisdiction given under regulatron 1T must be regulated by the

L . condrtlons of the regulatlon itself which made no prowsmn for appeal.

= ;'-.htfo;//WWw;scotcourts.gov;uk/opinions/B35 12.html - - A At A



SCOTTISH LEGAL AID BOARD v. M§ KEN DALLING SOLICITOR, 06 Decemb... Page 3 of 4

{8] In:my opinion the submissions for Mr Dalling are to f)e preferred. In Magistrates of Portobeflo v
' Magistrates of Edinburgh the distinction is made between on the one hand the situation where a new
. and special jurisdiction is given to any cSurt and on the other the situation where a WeIl known and
recognised jurisdiction is invoked by the legislature for the purpose of carrying out a series of
provisions without any specific form of ‘process being prescribed. In the former situation it is clear
‘that the special jurisdiction given to the .court "must be regulated .entirely by the conditions of the
statute under which it is conferred, and that in the general case remedies which might have been
: icompetent in -an ordmary civil process are not to be presumed or inferred to be ngen by the
 particular stafute" {per Lord ]ustlce Clerk at page 137) In the latter situation the presumption is that -
the ‘court has been chosen and selected because it is seen to be advisable that the ordlnary rules-of -

_that court shall be applied to give effect to the prov1310ns of the legislative act.

- [9] In both Central Regional Council v B and Glasgow City Counczl v H the matter came before the court
ona summary application, which was plamly an existing and well recognised jurisdiction of the
' ..'shersz to which the provisions of section 27 of the 1907 Act apphed In the present case however no
 such jurisdiction is engaged and it was common ground ‘that section 27 of the 1907 Act did-net -
- apply. On that ground alone therefore these two cases can be dlstmgulshed Beyond that point of -

. chstmctxon however there is in my opmlon nothing in the regulation to suggest that the ordmary-

B ' processes of the court were engaged or should apply The process was 1n1t1ated by a mere letter of

reference: to the. auditor and the nature and extent of the process was spec1f1cally identified W1th1n

Lo

. the terms of the regulation. In these c1rcumstan<:ES it is difficult to see how an appeal to the sheriff'
prmc1pa1 can be open. In saymg that I have in mmd the observations of the Inner House in Gupta v
" West Lothign Council 2012 CSIH 82 when considering the scope for a common law appeal outwith the
| prowswns of section 27 of the 1907 Act. The question whether the sheriff's disposal of Mr Dalhng s

ob]ectxons is susceptible to judicial review as part of the supervisory ]urlsdlcnon of the Court of

- Session was not a matter which was dlscussed

K [10] In rny oplmon the scope of regulatlon 11 must be seen as fallmg within the fll‘St type of. SItuatxon- ”
. dlscussed in Magzstmtes of Portobello v Magtstrates of Edmburgh namely anew and speaal ]urlsdlchon
-Wthh is governed by the provisions of the regulanon itself which, accordmg to its terms, makes no

3 prov151on for an appeal to the sherlff prmapal In these c1rcumstances In my view the note of appeal

‘[1s mcompetent

RN ) j[l;_]Parl-ies.Were agreed fhat there should be no expenses due to or by either party.

"'httpf/_/wﬁwsCOtC_Ourts.gov.lik/opinicsns/Bé5__12.html' - A,



