FULL EQUALITY IMPACT ASSESSMENT

Summary Sheet

Title of policy, project or function: Is the policy, project or function new
GUIDANCE ON SPECIAL URGENCY (proposed) or already exists?
APPLICATIONS ALREADY EXISTS

Has a screening exercise been carried out before this full assessment?
No

Key findings from the assessment:

Changing the approach taken to special urgency applications where contact has
previously been enjoyed but is halted suddenly and without good reason is likely to
resulting greater numbers of pursuers being able to access funding at an early
stage. There may therefore be a differential impact on different genders because
of the different issues that will now fall to be considered in the assessment of the
special urgency tests. This is justified as the revised guidance is being put in place
to reduce the potential for delay in reinstating contact that was previously being
enjoyed. This approach is more likely to lead to a swifter resolution of disputes
without the need to involve extensive court hearings and the use of child welfare
reports. It has the potential to minimise the disruption in the operation of contact
for the benefit of the child or children involved.

The changes may mean that the delays that can sometimes arise in both
determining whether civil legal aid should be made available for a contact dispute
and then having the matter heard before the court can be reduced. Evidence
gathered in consultation has suggested that the longer the delay between the
cessation of contact and its reinstatement the more likely there is to be

e several court hearings in respect of the matter;

e the possibility of a child welfare report being prepared; and

e particularly where a child is young, the reintroduction of contact through
supported or supervised contact at least initially.

The avoidance of this potentially unnecessary elongated litigation will be
beneficial to both children and to parties involved in a dispute and it may
encourage earlier resolution of disputes arising as a sudden cessation of contact.

This changed approach to determining whether to allow special urgency cover is
appropriate in that it is an opportunity to promote positive benefits for children in
that the policy may reduce the time where a child or children may not have
contact with a non-resident parent. Unless good cause is shown it is generally
accepted that there should be contact with non-resident parents for the benefit of
the child or children involved in any relationship breakdown and this policy will
help to achieve this aim.

Actions as a result of the assessment:

No immediate action is needed but in light of the findings in relation to the
possibility of indirect discrimination in relation to Sex (gender) - see details in EQIA
- we will undertake specific monitoring of applications in this category and take
action if this is needed.
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Step 1. Examine the information available to assess likely impact of the function/ policy on different equality groups

Describe the policy, project or function. What does it aim to do? What and who will it affect?
You can update or use information from your screening assessment if one was completed.

In 2010 a major review of the special urgency provisions for civil legal aid was completed. The aim of that review was to
identify ways of making the best use of public funds where work was being undertaken in terms of regulation 18 of the 2002
regulations. Regulation 18 is used to cover work that needs to be undertaken in any court action as a matter of urgency before
an application for civil legal aid can be determined.

The work that can be done is split between listed work which can be undertaken without SLAB’s prior approval, subject only to
notification that such work has been undertaken within 28 days of commencement of the work and the lodging of a legal aid
application within the same 28 day period and any other work not specifically listed which requires SLAB’s prior approval.

Prior to 1 April 2011 the work that could be undertaken without SLAB’s prior approval included seeking interim orders in terms
of section 11 of the Children (Scotland) Act 1995. Most commonly the orders sought were for contact and/or residence in
respect of a child or children. Amongst the review’s findings was the fact that the vast majority of contact actions were raised
using the special urgency provisions. Around 80% of the contact applications received prior to 1 April 2011 commenced using the
special urgency provisions irrespective of whether there was any urgency involved that needed the immediate raising of an
action. Of this 80%, 20% did not obtain civil legal aid for a variety of reasons including

e the application not meeting the statutory tests;
e the applicant abandoning the action and not wishing to proceed with the Court case; and
e the applicant failing to provide adequate information to allow us to undertake our assessment of the statutory tests.

This work still had to be paid for from the Fund. In light of the concerns raised in the special urgency review recommendations
were put forward to amend the scope of regulation 18(1)(a) and (2) which details the work that can be done without prior
approval. With effect from 1 April 2011 the ability to raise an action seeking interim orders in terms of section 11 of the 1995
Act without SLAB’s prior approval was removed from scope.

When the changes were made to regulation 18 we issued guidance on the approach we would take to such applications. The
guidance on contact applications states that applications seeking special urgency cover to raise an action seeking interim
contact will generally only be granted in the context of a variation of existing orders or where there has been a failure to
obtemper a court order. It also states that there are only very limited situations where SLAB will be satisfied that obtaining an
interim contact order prior to the determination of a legal aid application is a matter that meets the test of special urgency.




As part of the streamlining work discussions took place with firms of solicitors across Scotland. These firms comprise a mix of
firms in terms of size, geographical location and the extent of legal assistance work they undertake. In discussions a key areas
to explore was the impact of the changes made to regulation 18 in 2011 and in particular whether there had been any
unintended consequences as a result of the change in the regulation.

The change in the regulation was intended to reduce unnecessary costs to the Fund by reducing the scope to raise court actions
at a very early stage. The changes gave us the opportunity to determine whether or not the statutory tests for civil legal aid
were met before publicly funded litigation was entered into thus ensuring that funding was only made available for appropriate
and relevant cases. This aim has been largely achieved but one of the unintended consequences is that, in a small humber of
cases, the overall cost to the public purse may have increased because of the absence of early cover for a court action. Added
to this, in this same smaller number of cases, the outcomes for all involved in the litigation including, most importantly, the
child or children at the centre of the litigation may not be as satisfactory as they would have been had an earlier action been
raised.

The specific category of cases that identified where there have been such unintended consequences are those where contact
had been operating satisfactorily but this contact is suddenly ended by the parent with care for, on the face of it, no good
reason. Common reasons for cessation of contact include

e the introduction of a new partner to one or other of the parties;
e situations where a non-violent altercation has taken place between parties; or
e where the families of parties become involved in the contact arrangements and tensions arise as a result.

In situations where contact has previously been operating with apparent success and the reason for ceasing contact is unknown
or not robust then it is appropriate to grant special urgency cover to allow an immediate court action to be raised. Where an
immediate action is raised there is less likelihood of

elongated litigation;

the need for a child welfare report;

the need for several child welfare hearings; and

the need to introduce supervised or supported contact.

All of these issues add to the cost to the public purse and more importantly long delays are unlikely to be beneficial to the child
or children who were previously enjoying contact with their non-resident parent.




As matters presently stand the time taken to correspond with the other party in relation to the possible reinstatement of
contact and then seeking legal aid can take several weeks, depending on the extent of the information we get from an applicant
and their solicitor. Once legal aid is granted and the writ served on the opponent there is a period of time allowed for the
lodging of notice of intention to defend. After that, depending on the location of the Court, it may still be weeks before a child
welfare hearing can be fixed.

Someone who was previously enjoying contact with no difficulty may find themselves waiting several months before they are
able to go to court to seek a reinstatement of this contact. The gap that arises as a result can lead to the court not
immediately allowing contact at the level previously enjoyed. We are amending our approach to special urgency applications to
cover such situations.

What is known about each of the equality groups who might use or be affected by this policy?

Information held by SLAB about applicants for civil legal aid in contact disputes shows that those seeking to bring an action for
contact are more likely to be males although seeking to defend such an action are more likely to be females. In 2014/15 a total
of 3,519 applications were received in respect of contact proceedings. Of those 1,614 came from females and 1,905 from
males. There were 1,307 female defender applications and 160 male defender applications. There were 1,685 applications
from males to initiate proceedings and 230 applications from females to initiate proceedings.

Given the high number of males applying to initiate proceedings requests made for special urgency cover before an application
for civil legal aid is determined to raise actions seeking an interim contact order in terms of section 11 of the Children
(Scotland) Act 1995 are predominantly from males.

Age arises as a potential issue because a number of applicants who seek civil legal aid to raise an action seeking an interim order
for contact in terms of section 11 of the Children (Scotland) Act 1995 will be grandparents seeking contact with grandchildren.
The information held about applications for civil legal aid does not allow us to immediately identify the numbers of applications
specifically made by grandparents seeking contact to grandchildren but a percentage of the applications will fall into this
category. Again where individuals are seeking contact orders in their favour they are more likely to want to use the special
urgency provisions which allow them to raise an action before an application for civil legal aid is finally determined.




Step2. Impacts on priority characteristics and suggested steps to address these.

Does the policy/ function have any impacts (whether intended or unintended, positive or negative) on any of the equality
groups? Describe for each group the ways in which the policy, as it is planned or as it operates, might have negative and/ or
positive impacts. You should answer these three questions for each group:

1) is there potential for discrimination; 2) is there potential for developing good relations; 3) is there potential to advance

equality of opportunity?

Race

No
Please explain your answer:

1. This policy shows no indication of positively or negatively affecting applicants for
legal aid under this protective characteristic. The approach to be taken to the
assessment of special urgency applications is not one that can be viewed as either
putting in place barriers or improving the position for this group of applicants.

2. Not applicable.

3. Not applicable.

Sex (gender)

Yes
Please explain your answer:

This policy changes the approach that will be taken to the examination of special urgency
applications to bring an action seeking an interim order in terms of section 11 of the
Children (Scotland) Act 1985. It will impact predominantly on male and female pursuers.
However the vast majority of pursuers are male as detailed in the statistical information
set out in this EQIA. As such this policy, which gives greater access to special urgency
provisions in respect of contact proceedings for pursuers who had been exercising contact
previously, may have more of an impact on males in that it is likely to broaden their ability
to access special urgency provisions. There may therefore be a differential impact on
different genders because of the different issues that will now fall to be considered in the
assessment of the special urgency tests. This does not mean that this differential impact
is not justified. The new guidance is being put in place to reduce the potential for delay
in reinstating contact that was previously being enjoyed and which has been halted for no
apparent good reason. This approach is more likely to lead to a swifter resolution of
disputes without the need to involve extensive court hearings and the use of child welfare




reports. It has the potential to minimise the disruption in the operation of contact for the
benefit of the child or children involved.

The changes may mean that the delays that can sometimes arise in both determining
whether civil legal aid should be made available for a contact dispute and then having the
matter heard before the court can be reduced. Evidence gathered in consultation has
suggested that the longer the delay between the cessation of contact and its
reinstatement the more likely there is to be

e several court hearings in respect of the matter;

¢ the possibility of a child welfare report being prepared; and

e particularly where a child is young, the reintroduction of contact through supported
or supervised contact at least initially.

The avoidance of this potentially unnecessary elongated litigation will be beneficial to
both children and to parties involved in a dispute and it may encourage earlier resolution
of disputes arising as a sudden cessation of contact.

It is considered that this changed approach to determining whether to allow special
urgency cover is reasonable in that it is an opportunity to promote positive benefits for
children in that the policy may reduce the time where a child or children may not have
contact with a non-resident parent. Unless good cause is shown it is generally accepted
that there should be contact with non-resident parents for the benefit of the child or
children involved in any relationship breakdown and this policy will help to achieve this
aim.

Gender reassignment

No
Please explain your answer:

1. This policy shows no indication of positively or negatively affecting applicants for
legal aid under this protective characteristic. The approach to be taken to the
assessment of special urgency applications is not one that can be viewed as either
putting in place barriers or improving the position for this group of applicants.

2. Not applicable.

. Not applicable.

w




Disability

No

Please explain your answer:

1.

2.
3. Not applicable.

This policy shows no indication of positively or negatively affecting applicants for
legal aid under this protective characteristic. The approach to be taken to the
assessment of special urgency applications is not one that can be viewed as either

putting in place barriers or improving the position for this group of applicants.
Not applicable.

Pregnancy & maternity

No

Please explain your answer:

1.

2.
3.

This policy shows no indication of positively or negatively affecting applicants for
legal aid under this protective characteristic. The approach to be taken to the
assessment of special urgency applications is not one that can be viewed as either

putting in place barriers or improving the position for this group of applicants.
Not applicable.

Not applicable.

Religion and belief

No

Please explain your answer:

1.

w

This policy shows no indication of positively or negatively affecting applicants for
legal aid under this protective characteristic. The approach to be taken to the
assessment of special urgency applications is not one that can be viewed as either
putting in place barriers or improving the position for this group of applicants.

. Not applicable.
. Not applicable.




Age

Yes
Please explain your answer:

This policy shows no indication of positively or negatively affecting applicants for special
urgency cover under this protective characteristic but it may be beneficial for all parties
involved in a potential dispute and particularly the children at the centre of such disputes
if civil litigation can be commenced at an early stage if contact is suddenly ceased and no
immediate reinstatement of that contact is on offer. Reference is made to the
information set out against sex (gender) above.

1. No.
2. Not applicable.
3. Not applicable.

Marriage and civil partnership

No
Please explain your answer:

1. This policy shows no indication of positively or negatively affecting applicants for
legal aid under this protective characteristic. The approach to be taken to the
assessment of special urgency applications is not one that can be viewed as either
putting in place barriers or improving the position for this group of applicants.

2. Not applicable.

3. Not applicable.

Sexual Orientation

No
Please explain your answer:

1. This policy shows no indication of positively or negatively affecting applicants for
legal aid under this protective characteristic. The approach to be taken to the
assessment of special urgency applications is not one that can be viewed as either
putting in place barriers or improving the position for this group of applicants.

2. Not applicable.

3. Not applicable.




Where there is potential for indirect/ direct discrimination, what can you do to reduce or eliminate this risk?

The revised guidance on the approach to be taken to the assessment of special urgency applications to bring an action seeking
an interim order of contact in terms of section 11 of the Children (Scotland) Act 1995 will be subject to monitoring once it has
been in place for a number of months - initially after six months. Reports are already given to the LSPC on the outcomes
achieved in cases where civil legal has been made available for contact proceedings. Such a review can take into account the
speed of resolution of any dispute particularly where special urgency cover has been made available. An assessment can also be
made of the overall cost of such disputes to see if the provision of cover to raise an action before the application for civil legal
aid was determined assisted in achieving a good outcome for all parties at a proportionate cost to the public fund.

We will obtain information on the number of special urgency applications submitted under this heading together with
information on the subsequent grant and refusal rate for a full application to determine the impact both immediately of the
revised approach and the impact on the prospects of obtaining full civil legal aid. We will consider any specific impacts there
may be on the protected characteristic group of sex (gender).

We will continue to discuss issues raised in relation to our overall approach to the assessment of special urgency applications in
respect of contact proceedings and contact applications as a whole with interested bodies such as the Family Law Association
and the Law Society of Scotland through meetings with these organisations and through the regular meetings of the Civil Legal
Aid Negotiating Team of the Law Society. In addition we will request feedback from organisations such as Families Need Fathers
and Scottish Women’s Aid once the revised guidance has been in place for one year.

Before we implement this revised approach we will notify the profession and those who took part in the consultation on the
operation of civil legal aid which included consideration of the special urgency process. We have also notified the Sheriff’s
Association and the Sheriffs Principal of this revised approach and will take into account any observations or comments made by
any of these bodies or individuals in relation to the impact of this revised guidance.

Do you need to make changes to your policy or function on the basis of this assessment?

No.

What is the likely impact of these changes on the plans for the policy/ function? (resources, cost, timings etc.)

N/A
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Step 3. Consultation and stakeholder engagement

Do you/ did you have any consultation/ involvement planned for the policy/ function?
Yes

If ‘no’ please continue to step 4.

What do you hope to achieve from your consultation/ involvement?

Stakeholder engagement was intended to identify any issues that might arise in the operation of our current approach to special
urgency applications to bring contact proceedings. The engagement identified concerns that may arise as a result of the
existing approach. We have considered the information we obtained from the stakeholders as against information that we hold
in relation to applications and their processing. The feedback from the stakeholders was universally supportive of the proposals
for change with benefits being seen from all by the implementation of the changed approach in relation to special urgency
applications.

List the main stakeholder agencies that you intend to or have already discussed this policy with.
Give details of any equality groups represented.

We engaged with

e Law Society of Scotland’s Civil Legal Aid Negotiating Team;

e Families Need Fathers;

e 29 firms of solicitors across Scotland comprising a mix of large and small firms, geographical location and extent of civil
legal assistance business undertaken.

We have provided information about our revised approach with the opportunity to provide comments to

e Sheriff’s Association; and
e Sheriffs Principal.
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Step 4. Discuss and review the assessment with decision makers and governance structures. You must discuss the results
with senior decision makers before you finalise the assessment.

Give details of the governance structures you will report to on this assessment, or have already reported to.

The Executive Team - 18 March 2016 and LSPC - 21 March 2016.

Have you presented the results of the assessment to the groups you have listed above? Please include the date you
presented to each group listed.

Sheriff’s Association - 8 March 2016

Sheriffs Principal - 8 March 2016

Families Need Fathers - 22 March 2016

Various firms of solicitors who engaged with SLAB - 22 March 2016

Law Society of Scotland Civil Legal Aid Negotiating Team - 29 February 2016 and 22 March 2016
Executive Team - 18 March 2016

Will there be any changes made to the plans for the policy/ function or actions as a result of this assessment?

No - but there will be monitoring of applications by sex (gender) to determine the impact of the revised approach.

Step 5. Publication and review of EQIA
All assessments must be published as early as possible after the decision is made to implement a new policy or function

Date of publication:
26/07/2016

Review date:

This work will be scheduled for review under GALA.

Please ensure you return a copy of your completed assessment to the Equalities Officer
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