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Executive summary
1. This report sets out the work undertaken by the Scottish Legal Aid Board

(SLAB) to fulfil our function of providing the Scottish Ministers with advice and
information on the availability and accessibility of legal services.
2. The Legal Services (Scotland) Act 2010 introduced, on 1 April 2011, a new

general function for the Scottish Legal Aid Board of monitoring the availability
and accessibility of legal services in Scotland, including by reference to any
relevant factor relating particularly to rural or urban areas. For the purposes
of this monitoring function, legal services are defined as services provided by
solicitors and advocates.
3. The monitoring function is not restricted to those legal services funded by

SLAB or other public funders. It therefore includes privately funded services,
whether provided to individuals or bodies corporate, and legal services such as
conveyancing, insolvency and other private or public client work that would
not normally fall within the scope of legal aid.
4. Availability of legal services in this context means solicitors or advocates

willing to act in different areas of law for different client groups. Availability
is important in terms of how it impacts on access to legal services.
5. In discharging our new function and duty, it would not have been practical for

SLAB to attempt to establish objective benchmarks of whether legal services
are accessible. SLAB has instead sought to identify evidence as to whether
there are, or are likely to be, problems with accessibility in practice.
6. SLAB monitors the prevalence of reported problems with access to legal

services. A problem with access is defined as the inability of potential clients
to find solicitors or advocates to act in different areas of law or various
geographic areas.
In the context of advising Ministers, SLAB’s strategy is to assess the risk of
systemic problems with access occurring by looking at:
 the probability of an access problem occurring; and,
 reports of actual instances of problems with access.
7. Whilst individuals or businesses may experience problems finding or retaining

a solicitor, these may be isolated incidents which, although important to the
individual involved, are not representative of how the legal services market as
a whole is operating. We aim to collect information on actual instance of
problems in a systematic and comparable way, so that any systemic problems
can be identified.
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8. In order to assist us with this duty and the task of ingathering information on

prevalence of problems to provide context to the analysis of our own and
other official sources of data, we work with a stakeholder group, SLAB’s
Access to Justice Reference Group (AJRG). The AJRG is a useful source of
intelligence. However, as required by the duty on us, this is a report from
SLAB and not from the AJRG.
9. The analysis set out in this and previous monitoring reports shows that, for

some areas of law, advisers other than solicitors and advocates may be the
most prominent sources of assistance. This observation is important in terms
of assessing the impact of any identified issues about access to legal services.
Findings
10. For those areas of law considered during this year of monitoring, our analysis
has shown that for the areas of law considered, there is no evidence which
indicates the existence of systemic access problems. We have included in the
body of this report full sections for four areas of law, including those areas in
which concerns have been raised in relation to the availability and
accessibility of legal services by the AJRG or wider stakeholders.
11. We have included analysis from follow-up research concerning access to legal

services for people who are deaf or hard of hearing. This suggests that there
is a risk that systemic issues around access to legal services are resulting in
specific instances where people are unable to get the help they seek from
solicitors.
12. Another follow up research project on homelessness is included. This suggests

there is a lack of knowledge and awareness amongst people who are homeless
and that homeless people may face accessibility barriers even when they do
seek legal services. However, there is little evidence of systemic availability
problems where people with a problem cannot find a solicitor. Where
engaged, legal services are effective in achieving positive outcomes. The
research does not alter our assessment of this area of law.
13. A full list of areas of law and our assessments is set out in Appendix 2.

Summaries of our assessments for the four papers included in full are set out
below:


Family law is an area which we first assessed in the first monitoring report,
finding at that time no evidence of systemic access problems. We revisited
this area of law this year, including via discussions through a specific
themed meeting of the AJRG, to which expert stakeholders were invited.
Our assessment this year is that there remains a low probability that
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systemic access issues are leading to actual instances of problems finding
legal services in this area.


Human trafficking: this area of law was included in this year’s programme
of work and report as a pertinent area for study suggested by members of
the AJRG. There is increasing recognition of the legal issues and needs
arising for trafficked people from the general law and new legislation
aimed at tackling trafficking. Whilst we found that there are a small number
of legal service providers which appear to be geographically concentrated,
overall the evidence does not suggest there are currently existing systemic
accessibility issues for this area of law.



Actions against the police: based on the analysis undertaken, we are not
aware of evidence that suggests there are currently existing systemic
accessibility issues for this area of law.



Debt collection: based on the analysis undertaken, we are not aware of
evidence that suggests there are currently existing systemic accessibility
issues for this area of law.

14. In total, four position papers relating to a broad range of topics were fully

completed during this year of the monitoring duty: whilst this is lower than
the number produced in the previous year, this reflects the importance of the
main areas considered, as well as resource being committed to additional
linked research.
15. This is the fifth year of carrying out this duty. We have worked with the AJRG

stakeholders to assist it to operate as an effective forum for discussion by
updating the terms of reference, and where possible, convening special
themed meetings including additional expert stakeholders to ensure our
assessments are robustly tested.
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Background and purpose
Background
16. The Legal Services (Scotland) 2010 Act (the Act) introduced, on 1 April 2011, a

new general function for the Scottish Legal Aid Board (SLAB) of monitoring the
availability and accessibility of legal services in Scotland, including by
reference to any relevant factor relating particularly to rural or urban areas.
17. Alongside that monitoring function sits the power to provide advice to Scottish

Ministers as considered appropriate in relation to the availability and
accessibility of legal services. The Act also introduced a duty on SLAB to
provide information to Scottish Ministers from time to time, as they may
require, relating to the availability and accessibility of legal services.
18. The Act also places a duty on a number of bodies to provide SLAB with such

information as it may reasonably require. The three bodies are the Law
Society of Scotland, the Faculty of Advocates and the Scottish Courts and
Tribunal Service.
19. This report sets out the work undertaken by SLAB to discharge its monitoring

function and provides Scottish Ministers with advice and information on the
availability and accessibility of legal services.
Purpose
20. In light of the intention behind the monitoring function, as set out in Appendix

1, SLAB monitors accessibility on the basis that a problem with access to legal
services is defined as the inability of potential clients to find or obtain the
services of solicitors or advocates willing to act in different areas of law or
various geographic areas. We seek to identify actual instances of problems
with access, or levels of supply that appear likely to increase the risk of this
happening.
21. Whilst individuals or businesses may experience problems finding or retaining

a solicitor, these may be isolated incidents which are not representative of
how the legal services market as a whole is operating. We aim to collect
information on actual instances of problems in a systematic and comparable
way, so that any systemic problems can be identified.
22. The monitoring function is not restricted to those legal services funded by

SLAB or other public funders. It therefore includes privately funded services,
whether provided to individuals or bodies corporate, and legal services such as
conveyancing, insolvency and other private or public client work that would
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not normally fall within the scope of legal aid. The analytical framework set
out in this report is established with that broad scope in mind.
23. Within this very broad spectrum, the policy memorandum for the Act directly

linked the monitoring duty to areas of law where the Scottish Parliament
viewed that the current legal services market (at that time) may not be
operating effectively, including family law, employment and social welfare
law.
24. In implementing this duty SLAB does not expect to be able to establish

objective benchmarks for the adequacy of any particular level of availability
or accessibility. Previous research in this field and the work of other
organisations investigating similar issues is consistent with our belief that this
is not possible in practice.

Time period covered by the report
25. This report seeks to incorporate the most up-to-date information available at

the time of analysis, together with stakeholder views on that data. This
leads to the inclusion of some older data in the report.

Availability of legal services
26. For the purposes of this monitoring function, legal services are defined as

services provided by solicitors and advocates. This section provides
information about the volume and spread of solicitors and their firms across
the country.
27. The services of advocates are not related to where their offices are located,

as they serve all areas of Scotland. The Faculty of Advocates advise that an
advocate will be found in all cases where instructions are sought.
28. The annual report from the Law Society of Scotland sets out the overall

number of solicitors holding practising certificates. This is set out in Graph 1,
which shows the number of solicitors holding practising certificates and
whether they are male or female.
29. In terms of broad availability of legal services, it is positive that the number

of solicitors available to undertake work continues to rise, and that the make
up of the profession is becoming more reflective of the population in Scotland
as a whole (where 52% are female): for the first year, it appears the there are
now more female practitioners in Scotland than male (51% to 49%).
30. The overall number of firm branches has remained fairly stable over the

period for which we have information.
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Graph 1: Number of solicitors with practising certificates on 31st October of each
year1, by gender
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31. In terms of assessing availability and how this might affect access, we do not

know the overall size and shape of the legal services market (for example, the
volume of transactions undertaken in which areas of law) and how this has
changed over time, which would be a better indicator of broad availability of
legal services. This is an area where research to fill this gap in our knowledge
would be useful.
32. The number of firms and solicitors registered to provide legal aid work on the

civil legal aid and criminal legal aid registers is similar to five years ago,
although the number of criminal firms and solicitors registered has fallen
slightly in recent years.
a. At the end of March 2016, there were 621 firms registered to provide
civil legal assistance. This compares with 641 in June 2015, and is
around the level of firms registered in 2009/10.
b. There were 537 firms and 1,306 solicitors registered to provide
criminal legal assistance. This compares with 543 firms and 1321
solicitors in June 2015.
c. For children’s legal assistance there were 389 firms and 897
practitioners registered. This compares with 378 firms and 883
1

Source: Law Society of Scotland, Annual Reports
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solicitors registered in June 2015, meaning that in contrast to the
civil and criminal registers, there has been a small increase in
registrations.
33. We expect that as the economy recovers, more solicitors practising in civil law

may increase the volume of private feeing work undertaken and decrease
legal aid, and thus the declines in legal aid registration outlined above do not
suggest a problem in relation to availability.
34. The longer term trends for changes in civil firms registered and criminal

solicitors registered, when compared to GDP changes, demonstrate this
connection.2
Graph 2: Registrations compared to Scottish GDP, 2005 to 2015
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35. We will continue to monitor legal aid registration numbers, however: in

addition, we anticipate that as the data provided by the Law Society of
Scotland about solicitors’ areas of practice grows increasingly comprehensive,
we will be able to come to more robust conclusions.
36. We have used data provided by the Law Society of Scotland to compare the

2013 mid-year estimated population of the various urban and rural areas to
the number of branches in each type of area (Graphs 2 and 3).3

2

The children’s legal aid register did not come into being until 2013.

3

We are using different data to previous reports, which result in slight variations in the
figures, but not the overall pattern.
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37. Graph 3 shows that close to 60% of firm branches are located in large urban

areas, compared to less than 40% of the Scottish population, whereas for
accessible rural areas – which are on the periphery of urban areas – the
proportion of branches is far lower than their 12% share of the population. A
similar pattern can be seen for accessible small towns.
38. Turning to remote small towns and very remote small towns, we can see that

the proportion of firm branches is higher than expected when compared to
the share of the population, as measured by the 2013 mid-year estimate. The
opposite is true of remote and very remote rural areas.
39. Overall, there has been little change in the proportions since last year, or

indeed since January 2013.
Graph 3: Proportion of total firm branches and 2013 Mid Year Estimated population by
8 Fold Urban Rural Classification4

40. Graph 4 shows the number of firm branches which there are for each person in

the different areas set out in the 8-fold urban rural classification. The key
4

Sources: General Register Office for Scotland, 2013 Revised Mid-Year Estimates; Law
Society of Scotland, find-a-solicitor tool; Scottish Government, urban-rural classification
2009/10. N.B – there is no update
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point is the relatively high number of firm branches per person that is in
evidence for remote small towns and very remote small towns. Along with the
data presented in Graph 3, this indicates that remote areas are being served
by firm branches based fairly locally, in small towns, as expected.
41. Again, there has been relatively little change on December 2014, and indeed

overall since January 2013. The only trend is a very small consistent decline
over time in the number of firms per person in remote small towns (which
nonetheless remain nearly as well served as large urban areas).
42. The pattern for urban and more accessible areas shows a similar story, with

large urban and other urban areas showing a higher number of firm branches
per person compared to accessible rural areas and accessible small towns.
Graph 4: Number of firm branches per person by 8 Fold Urban Rural Classification3

43. As we have reported previously, Graph 3 and Graph 4 suggest that, in general,

there is likely to be a link between the location of firm branches and the
geographic area served. There appears to be an important role for firm
branches in remote and very remote small towns, whilst people in accessible
rural areas are served by accessing firm branches in large urban areas. We do
not believe this has changed significantly since the start of SLAB’s monitoring
function.
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44. The Law Society of Scotland have provided additional information which

allows us to analyse the location of firm branches by council area, areas of
law practised by solicitors, organisation type and the number of solicitors.
45. Table 1 shows the number of solicitors who are members of the Law Society of
Scotland and their principal place of business, broken down by type of
organisation5 and council area. In line with the analysis presented above, this
demonstrates that there are solicitors working from branches that are spread
across the country. This is consistent with SLAB’s own data that shows
solicitors undertaking legally aided work all across Scotland.

5

Non-member organisation includes public sector bodies or other organisations not
classified as solicitor firms.

The Scottish Legal Aid Board

13

Table 1: Number of solicitors at December 2015 by council area and organisation type6

Aberdeen City
Aberdeenshire

Firms
Non% of all
and
member Subsidiary
solicitors in
branches Org
Company TOTAL Scotland
836
236
0
1072
9.6%
109
23
6
138
1.2%

% of
Scottish
population
4.3%
4.9%

Angus

72

19

0

91

0.8% 2.2%

Argyll & Bute

55

15

0

70

0.6% 1.6%

Scottish Borders

56

6

4

66

0.6% 2.1%

Clackmannanshire

31

8

0

39

0.3% 1.0%

West Dunbartonshire

48

21

0

69

0.6% 1.7%

Dumfries & Galloway

128

19

2

149

1.3% 2.8%

Dundee City

282

96

9

387

3.5% 2.8%

East Ayrshire

67

34

1

102

0.9% 2.3%

East Dunbartonshire

32

9

0

41

0.4% 2.0%

East Lothian

34

10

0

44

0.4% 1.9%

9

9

0

18

0.2% 1.7%

2619

1046

38

3703

33.0% 9.3%

59

25

0

84

0.7% 2.9%

268

63

0

331

3.0% 6.9%

2514

500

4

3018

26.9% 11.3%

229

57

0

286

2.6% 4.4%

Inverclyde

46

20

0

66

0.6% 1.5%

Midlothian

16

7

0

23

0.2% 1.6%

Moray

53

18

1

72

0.6% 1.8%

North Ayrshire

57

18

0

75

0.7% 2.5%

132

76

0

208

1.9% 6.3%

Orkney Islands

12

10

0

22

0.2% 0.4%

Perth & Kinross

162

63

0

225

2.0% 2.8%

Renfrewshire

140

70

0

210

1.9% 3.2%

13

12

0

25

0.2% 0.4%

South Ayrshire

110

29

0

139

1.2% 2.1%

South Lanarkshire

141

76

1

218

1.9% 5.9%

Stirling

69

32

2

103

0.9% 1.7%

West Lothian

77

21

0

98

0.9% 3.3%

Western Isles

15

8

0

23

0.2% 0.5%

8491

2656

East Renfrewshire
Edinburgh
Falkirk
Fife
Glasgow City
Highland

North Lanarkshire

Shetland Islands

Scotland

68 11215

100.0% 100.0%

6

Firm and branches cover traditional solicitor partnership and limited liability partnership
model; Non-member org –organisations not classified as solicitor firms; Subsidiary
companies – for solicitors working in organisations that are part of larger company groups
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Table 2 sets out the number of firm branches operating across Scotland, by
organisation type.
Table 2: Number of firm branches at December 2015 by council area and organisation
type

Aberdeen City
Aberdeenshire
Angus

% of all
Firms
Nonbranches
and
member Subsidiary
in
branches Org
Company
Total
Scotland
83
77
0
160
7.8%
43
14
2
59
2.9%
22
4
0
26
1.3%

% of
Scottish
population
4.3%
4.9%
2.2%

Argyll & Bute

21

6

0

27

1.3% 1.6%

Scottish Borders

26

5

3

34

1.7% 2.1%

9

3

0

12

0.6% 1.0%

West Dunbartonshire

21

3

0

24

1.2% 1.7%

Dumfries & Galloway

40

6

1

47

2.3% 2.8%

Dundee City

42

13

2

57

2.8% 2.8%

East Ayrshire

24

5

1

30

1.5% 2.3%

East Dunbartonshire

18

2

0

20

1.0% 2.0%

East Lothian

17

3

0

20

1.0% 1.9%

4

1

0

5

0.2% 1.7%

208

171

2

381

18.6% 9.3%

Falkirk

20

5

0

25

1.2% 2.9%

Fife

81

15

0

96

4.7% 6.9%

356

121

4

481

23.5% 11.3%

Highland

64

23

0

87

4.3% 4.4%

Inverclyde

19

6

0

25

1.2% 1.5%

Midlothian

8

2

0

10

0.5% 1.6%

Moray

16

4

1

21

1.0% 1.8%

North Ayrshire

25

2

0

27

1.3% 2.5%

North Lanarkshire

53

14

0

67

3.3% 6.3%

Orkney Islands

5

3

0

8

0.4% 0.4%

Perth & Kinross

35

12

0

47

2.3% 2.8%

Renfrewshire

38

19

0

57

2.8% 3.2%

6

4

0

10

0.5% 0.4%

South Ayrshire

33

8

0

41

2.0% 2.1%

South Lanarkshire

53

16

1

70

3.4% 5.9%

Stirling

19

10

1

30

1.5% 1.7%

West Lothian

31

5

0

36

1.8% 3.3%

Western Isles

5

2

0

7

0.3% 0.5%

1445

584

18

2047

Clackmannanshire

East Renfrewshire
Edinburgh

Glasgow City

Shetland Islands

Scotland

100.0% 100.0%
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Current conclusions
46. The information presented here does not suggest that any particular area of
the country lacks coverage by solicitor firms, taking account of population
size.

Accessibility of legal services
47. As noted above, in our assessment of areas of law, we have taken account of

the context within which legal services are operating, in terms of whether
they are mainly publicly or privately funded and how significant a share of the
market is taken by solicitors and advocates. We know from population
surveys7 that for some types of problem most people do not seek help from
solicitors and that, in terms of publicly funded assistance, advice agencies or
local authorities provide a greater amount of advice on some types of issues
than solicitors or advocates.
48. We are not assessing whether different sources of assistance are more or less

appropriate, or for example whether they are of sufficient quality, or if they
are affordable. Where these kinds of issues are raised by the AJRG or in
analysis, they will be fed into the relevant body. Our focus is on problems
with access to legal services, defined as the inability of potential clients to
find solicitors or advocates willing to act in different areas of law or various
geographic areas.
49. As an example of the context within which legal services are operating, the

Scottish Crime and Justice Survey for 2012/13 includes the following data,
which sets out an overview of where individuals went for help when seeking
assistance in resolving a range of civil problems.8 (Unfortunately, there are
no more recent comparable figures available for this data.) The questionnaire
sets a seriousness threshold for problems by asking respondents: “Please only
tell us about problems you would say caused you difficulty or could not be
easily solved.”

7

Examples include the civil module of the Scottish Crime and Justice Survey, the survey
underpinning Paths to Justice Scotland (2001), and the various surveys which supported the
Community Legal Services: Assessing Need for Advice in Scotland (2004) report.
8
The problem types were: problems with neighbours; problems with faulty goods or
services; money or debt problems; housing; harassment; divorce or separation; child
contact, residence or maintenance; benefit problems; employment problems (other than
finding work); mental health problems; unfair treatment by the police; problems with an injury
due to accident; discrimination; medical negligence; immigration problems. A brief but more
detailed description of the issues which may arise under these problem types is also given to
survey respondents.
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Graph 5: Where people sought help or advice to solve most important problem9

50. Analysis and assessment has mainly focussed on the national level, as there

tends to be a lack of information sources at the local authority level on which
to undertake robust analysis; however, where possible, sub-national results
have been presented.
51. Our conclusions are based on the broad evidence which we have available to

us about the functioning of legal services markets. We are aware that groups
with protected characteristics may face additional barriers in accessing legal
services. We have not addressed these specifically in each separate section
for each area of law. Instead, as we have done in this report, we explore
these potential barriers from the perspective of specific groups.
52. The table in appendix 2 sets out our high level assessment for the other areas

of law examined.
Position Papers
53. The following section sets out in full the papers which were laid before the

AJRG and/or additional consultees for consideration and feedback.
54. Other areas which we had hoped to report on – employment law and criminal

defence – have been postponed to enable SLAB to obtain the full range of
relevant data from external parties. This will enable us to provide more robust
findings than the interim analysis we currently have available.

9

Source: Scottish Government, Scottish Crime and Justice Survey 2012/13.
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Family law
Background to the assessment of family law
55. In SLAB’s first monitoring report (published 2012)10, we noted that family law

had been specifically highlighted as a legal market which may not be
functioning effectively in the explanatory notes for the Legal Services
(Scotland) Act 2010. However, we concluded that the risk of systemic access
problems was low for the three aspects of family law on which our report
concentrated: child contact, residence and divorce.
56. We reported previously that the Scottish Crime and Justice Survey includes

questions about family and relationship problems in general, and that 2009/10
showed that solicitors were a key source of advice for people experiencing
problems in this area of law. We assume that this continues to be the case.
57. We have limited information about the private market in family law available

to us: as such, the analysis below draws primarily on SLAB’s data, Scottish
Courts and Tribunals (SCTS) data, research and wider economic trends.
Relationship breakdown – divorce, dissolution and separation
58. Divorce is becoming less common as fewer people are married, which is

reflected in both SLAB and SCTS data11. Around 9,000 divorces were granted
in 2014/15, of which slightly fewer than 6,000 were simplified. Dissolution is
becoming more common in SCTS data, whilst holding steady in SLAB’s, both at
low volumes. Whilst there is no court-based process for separating
cohabitants to follow, around 3,000 grants of legally aided advice were made
in 2014/15.
59. Research into separation agreements12 suggests that they are becoming more

common (up to 5,000 in 2010 from 3,000 in 1992). 84% of these being
between spouses and 15% between separating cohabitants, the latter being
double the proportion from 1992. Less than 1% were between same sex
couples. Almost half of the agreements from 2010 included such as contact
and residence arrangements. Only three (sample of 600) minutes of
agreement appeared to be drafted without the input of a solicitor. Seven of

The paper can be access from this page on SLAB’s website http://www.slab.org.uk/about-us/what-wedo/policyanddevelopmentoverview/Accesstolegalservicesreferencegroup/
11 Civil Justice Statistics in Scotland - Interactive Tables (2008-09 to 2014-15), Scottish
Government
12 “All Settled?” Mair, Wasoff and Mackay; University of Glasgow (2012)
10
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thirty interviewees stated they had been in receipt of advice and assistance;
all seven were women.
60. Alongside the more specific analysis below on individual areas of law, the

available data indicates that this is a mixed privately and publicly funded
market, where the bulk of work is likely carried out by private feeing
arrangements.
Child contact
61. Child contact covers the arrangements put in place between separated

parents to maintain a relationship with their child or children. Data indicates
that a significant proportion of cases initiated at court are publicly funded, as
the volume of civil legal aid applications is much higher than the number of
cases initiated in Sheriff Courts across Scotland. In some instances, parties on
either side of the same case could be applying for legal aid.
62. The number of court cases initiated that involve contact can be further put

into context with reference to a 200713 survey which found that only 2% of
residence respondents and 4% of non-residence respondents had used the
courts to organise child contact arrangements. There has been an increase in
applications for contact since 2008, both for court proceedings and legal aid,
although this peaked in 2012/13.
Graph 6: Contact applications and initiations, 2008/09 - 2014/15

13

“2007 Scottish Child Contact Survey”; Scottish Government (2008)
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63. Grants for advice are around three-four times the level for court applications

to SLAB. Analysis by geography shows that people from all areas of the
country have accessed legally aided solicitor services in this area of law.
Reviewing activity by firm branches shows that 4% of the firms submitting this
type of legal aid application submitted 18% of the total legal aid applications
in this area, whilst 11% of the acting firm branches providing advice and
assistance account for 39% of grants in 2014/15.
Residence
64. In common with contact cases, SLAB receives more applications for court work

than there are cases initiated at court in any one year – around double – and
the volumes seen by SLAB have increased since 2008. The highest proportion
of ancillary craves are for contact in SLAB’s data.
Graph 7: Residence applications and initiations, 2008/9 to 2014/2015

65. Grants for advice are around 6-7 times the level of court applications to SLAB.

Analysis by geography shows that people from all areas of the country have
accessed legally aided solicitor services in this area of law. In 2014/15, 7% of
firm branches submitted 26% of applications, whilst 32% of those providing
advice in this area did 72% of the cases.
Parental rights
66. Where parental rights are the primary crave in a SLAB application for civil

legal aid, contact and residence are the two subjects most commonly
appearing as ancillary craves. Applications for legal aid closely mirror the
SCTS data on initiated cases for “parental rights – other”.
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Graph 8: Parental rights applications and initiations, 2008-2015

67. Geographic analysis shows legally aided applications from all areas of the

country, whilst a review of the firm branches submitting applications under
this category shows that 2% of these submitted 11% of the applications in
2014/15.
Divorce
68. Unlike contact, residence and parental rights, for divorce the balance

between initiated court cases and legal aid applications overall shows far
fewer applications to SLAB in any given year (around 10,000 initiated at court,
compared to 2,500 for SLAB in 2014/15), indicating the existence of a larger
private market for divorce.
69. Simplified divorce is the most common type of divorce procedure initiated at

court. This is covered by SLAB’s advice and assistance scheme, with a total of
around 700 grants over the two years 2013/14 and 2014/15.
70. Civil legal aid is available for divorce proceedings. Applications for legal aid

for divorce have fallen from a peak in 2009/10 (see Graph 8).The volume of
divorces has declined over the same period. The volume of applications for
legal aid, when compared to ordinary court cases initiated, was around 62% in
2014/15 – falling from a peak of 80% in 2010/11.
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Graph 9: Divorce applications and initiations, 2008-2015
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71. As with other areas, applications for court work and advice are received from

people living across the country. For civil legal aid, 14% of firm branches
submitted 42% of applications, whilst 5% undertook work in 21% of advice and
assistance cases in 2014/15.
72. A particular issue in respect of access to legally aided services for divorce with

financial provision at Livingston Sheriff Court was raised at the Access to
Justice Reference Group meeting on 2 August 2016. Our analysis does not
suggest that there is a particular problem at Livingston, with the number of
firms offering this service remaining fairly steady over the past five years.
Table 3: Livingston Sheriff Court, analysis of applications for civil legal aid 2011/12 –
2015/16

Applications
Firms

Divorce
Divorce with financial crave
Divorce
Divorce with financial crave

2011/12 2012/13 2013/14 2014/15 2015/16
113
117
105
98
99
20
29
14
17
10
17
17
17
15
21
8
7
5
8
7

Hague convention
73. SLAB receives fewer than 50 applications and grants per year for advice or

court work on the Hague Convention, although both have increased since
2008. Applications from people and firm branches are spread across the
country, in both rural and urban areas.
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Analysis for sub-national geographies
74. Attendees at the Access to Justice Reference Group meeting on 2 August 2016

identified a number of particular areas where there may be availability
problems: Inverness Sheriff Court, the Scottish Borders and the Islands. This
section looks at these areas using aggregate family law data, drawing together
the data set out above.
75. In Inverness for the 5 years from 2010/11 to 2014/15, there have been around

20 firms and up to 40 practitioners in any year, covering both court work and
non-court advice. The overall level of applications for family court work is
volatile, but the trend is fairly flat, whilst the court data is on a slightly
upwards trajectory. A slightly longer term trend is set out in the graph below.
Graph 10: Family applications and initiations at Inverness Sheriff Court, 2008-2015
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76. The data we currently have available does not suggest a major difficulty in

this area of the country for access to family legal services.
77. For the Scottish Borders, again focusing on the last 5 years of data, the

number of SLAB applications for court cases has fallen more sharply than the
Scottish trend. This mirrors the SCTS data.
78. Looking at the practitioner and firm data, this suggests that availability of

legal services remains steady, with an average of 29 practitioners at courts in
the Borders, drawn from about 20 firms.
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Graph 11: Family practitioners and firms at Scottish Borders Sheriff Courts, SLAB civil
legal aid data, 2010-2015
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79. The information currently available to us does not suggest a particular

availability problem arising in this area.
80. Turning to the islands as a group14, there is a clear effect from the closure of

Rothesay Sheriff Court in November 2013. SLAB’s data on the number of
applications for legally aided court work shows that, when Rothesay’s figures
are excluded, there is a similar trend in the Islands as compared to Scotland
overall.
Graph 12: Family applications at Island Sheriff Courts, 2010-2015
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At the court level, this refers to Portree, Kirkwall, Lerwick, Rothesay, Stornoway and Lochmaddy.
For local authority information, this means Orkney, Shetland and the Western Isles.
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81. Similarly, when looking at the availability of legal services through the number

of practitioners active at court, the trend is flat when Rothesay is excluded.
The number of practitioners fluctuates around an average of 30.
Graph 13: Practitioners submitting family legal aid applications in Island Sheriff Courts,
2010-2015
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82. In terms of family law cases in which advice and assistance (i.e non-court

legal aid) is utilised, data shows these arising across the island local
authorities.
Table 4: Family law advice and assistance cases, SLAB data, 2010-2015

Orkney Islands
Shetland Islands
Western Isles

2010/11 2011/12 2012/13 2013/14 2014/15
22
32
36
22
18
22
16
10
20
12
41
28
19
18
30

83. The information available to us does not suggest a particular availability

problem in these areas.
Overall summary of legal services in this area
84. Whilst we received a number of anecdotal reports suggesting problems with

availability in specific areas of the country, our analysis did not find evidence
of systemic risks in these areas, nor have we received information on specific
instances of problems with access to legal services. Therefore, our assessment
on the currently available data is that there continues to be a low risk of a
systemic problem with access to legal services in these areas of family law.

The Scottish Legal Aid Board

25

Probability that a
systemic access
problem is
occurring
1 (low) –
5 (high)
Divorce
Contact
Residence

1
1
1

Reports of actual
instances
of
problems
with
access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1
1
1

Exposure
[Probability
Reports]

x

1–4 Green
5-14 Amber
15-25 Red
1
1
1

The Scottish Legal Aid Board

26

Legal services in relation to human trafficking
85. Human trafficking is a specialist area of law, which could in some cases fall

under the broader categories of both criminal law and immigration/asylum
law. However, given that our findings on immigration were published in last
year’s monitoring report, and our analysis of crime cannot be structured in
such a way as to enable significant in-depth analysis of specific areas, we have
addressed human trafficking in this stand-alone section.
86. In addition, the decision to focus on human trafficking specifically was also

motivated by the Access to Justice Reference Group, which deemed this a
priority area for analysis.
Overall context
87. Article 3, paragraph (a) of the Protocol to Prevent, Suppress and Punish

Trafficking in Persons defines trafficking in persons as ‘the recruitment,
transportation, transfer, harbouring or receipt of persons, by means of the
threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation.’
88. The definition continues, stating that ‘exploitation shall include, at a

minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude or the removal of organs.15’ There are thus various acts
which can be described as trafficking, which can be of several different types:
victims of different types of trafficking may have a variety of legal needs and
vulnerabilities.
89. The lines between immigration and criminal issues may be blurred, as the

immigration status of trafficking victims can be unclear: however, the rights
of trafficked people as victims of crime are increasingly recognised, with
efforts being made to avoid inappropriate criminalisation of victims.16 In
addition, a gender-based violence perspective is also being integrated into
attempts to tackle human trafficking and provide assistance to victims (for
instance within the Scottish Women’s Rights Centre Legal Project). 17

Protocol to Prevent, Suppress and Punish Trafficking in Persons (signed 2000, ratified 2003)
See the Lord Advocate’s Instructions for Prosecutors when considering Prosecution of Victims of
Human Trafficking and Exploitation
17 See Scottish Women’s Rights Centre Legal Project - http://www.lsa.org.uk/lsa.php?id=124&n=2
15
16
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90. The legislative framework in Scotland includes a number of relevant

provisions, including Section 22 of the Criminal Justice (Scotland) Act 2003;
Sections 4 and 5 of the Asylum and Immigration (Treatment of Claimants,
etc.) Act 2004; and Sections 46, 47 and 99 of the Criminal Justice and
Licensing (Scotland) Act 2010.
91. In October 2015, the Scottish Parliament passed the Human Trafficking and

Exploitation Bill to strengthen and extend the legislation in this area. The
provisions of the Act came into force on 31st May 2016: the Act creates
specific new offences; grants the Police new powers to confiscate and seize
property used for trafficking; and allows for longer maximum sentences to be
imposed on traffickers in appropriate cases.
92. In addition, the Act includes provisions that oblige the Scottish Ministers to

secure relevant support for possible victims of trafficking where they consent
to this: this support can include legal advice.18
93. People who may be victims of trafficking must engage with the National

Referral Mechanism, for recognition of their status as such and thus to access
certain types of redress.19 ‘Victim of trafficking’ is thus an official status with
accompanying implications. Non-recognition (and appeal against this) in itself
may be an important issue for which trafficking victims may require to seek
legal services.
94. In a SPICE briefing on the Human Trafficking Bill, it is noted that ‘given the

nature of human trafficking, it is difficult to estimate the actual number of
individuals who may be victims.’20 Notwithstanding this fact, the briefing
states that ‘for 2014, the NRM Statistics – End of Year Summary 2014 shows
that the NRM received 111 referrals of potential victims of trafficking first
encountered in Scotland.’21 In 2015, this figure rose by over 30% to 145.22
However, the Justice Secretary has previously suggested that there may be
around 1000 hidden victims of trafficking in Scotland.23
95. There are a number of sources of support (including legal support) available to

victims of trafficking in Scotland. The Scottish Governments funds TARA to
provide assistance to victims;24 there is a dedicated Police Scotland Human
18

Human Trafficking and Exploitation (Scotland) Act 2015, Section 9:4:f
See the National Crime Agency, at http://www.nationalcrimeagency.gov.uk/about-us/what-wedo/specialist-capabilities/uk-human-trafficking-centre/national-referral-mechanism
20 SPICE Briefing, 2015, Human Trafficking and Exploitation Bill, p6
21 ibid
22 See National Referral Mechanism Statistics: End of Year Summary 2015, published February 2016.
23 http://news.stv.tv/scotland/315514-hundreds-of-human-trafficking-victims-in-scotland-says-minister/
24 SPICE Briefing, 2015, Human Trafficking and Exploitation Bill, p4
19
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Trafficking Unit;25 a partnership between the Scottish Refugee Council and
Aberlour Guardianship which currently provides a service for trafficked
children in Scotland on issues including access to legal representatives; 26 and
the Scottish Women’s Rights Centre project, mentioned above.
96. The new trafficking legislation is intended to create a hostile environment for

traffickers in Scotland, and ensure a robust legal response to crimes where
they arise. At the time of the SPICE briefing publication, 6 people had been
convicted of trafficking offences in Scotland.
Role of Solicitors
97. Strictly speaking, victims of human trafficking may not require legal services

for trafficking prosecutions to go ahead, given the responsibility of the
Advocate Depute/Procurator Fiscal for prosecuting cases in the public
interest.
98. As mentioned above, whilst the number of prosecutions to date has been

small, the introduction of the new Act may facilitate and encourage
prosecutions: we will continue to monitor this. However, even if the number
of prosecutions were to remain low, it is not clear that this is a consequence
of a lack of legal services, rather than (for instance) difficulties in uncovering
and recognising trafficking cases, the alleged culture of disbelief within the
UK Border Agency,27 or reluctance of potential victims to assist the
prosecution due to fear of reprisal.
99. As suggested above, solicitors may be required to assist victims of trafficking

in engaging with the National Referral Mechanism (including appealing
negative decisions, where required). Additionally, victims of trafficking may
have a range of other legal issues: in particular, the need to regularise their
immigration/asylum status, to secure housing, or begin a family reunion
process. Legal services may be able to assist in such cases.
100. However, with regards to the vulnerability of trafficking victims and their

legal needs, the Early Legal Intervention project noted with concern that
‘there is not…a practice in Scotland, either informal or formal, of proactively
referring a VoT for legal advice simply because he or she may be a VoT and
may therefore require advice in order to realise their rights as such a

25

http://www.scotland.police.uk/keep-safe/advice-for-victims-of-crime/human-trafficking/
http://www.aberlour.org.uk/how_we_help/services/248_scottish_guardianship_service
27 Equality and Human Rights Commission, 2011, Inquiry into Human Trafficking in Scotland, p12
outlines a variety of further possible reasons.
26
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victim.’28 This is not necessarily the case across the board: we were informed
that referrals to legal services are routinely made by a main specialist support
organisation. Nonetheless, there may be latent demand for legal advice
amongst trafficking victims.
101. In terms of civil remedies which victims may pursue, such as compensation 29

a report on early legal intervention for victims of trafficking (N.B. EU-wide)
found that ‘in practice this was rarely successful and that compensation was
one of the weakest protected rights and often the most inaccessible.’30
However, it is not clear that this results from systemic problems with the
availability of solicitors, rather than other barriers which may relate to a
trafficked person’s experiences.
102. For instance, it seems reasonable to expect that victims of trafficking may

be extremely vulnerable, reluctant to approach police and justice/legal
services more broadly, and face a range of other barriers to engaging legal
services including a fear of retaliation and/or language issues.
103. The EHRC’s Inquiry into Human Trafficking in Scotland also found that

solicitors, like other front-line professionals, ‘had very little knowledge or
practical experience of human trafficking.’31 Similarly, the 2015 EU-wide
comparative report on human trafficking noted that ‘research in Scotland for
example, has highlighted the lack of knowledge by solicitors regarding human
trafficking amongst lawyers outside the asylum/immigration sector.’32
104. This is not to say that legal services would not be available if sought,

however. The ELI’s report notes that ‘Tara and the Scottish Guardianship
Service who respond to child victims indicated that ensuring access to high
quality legal advice was a key component of their work. It is worth noting that
part of Tara’s funding agreement with the Scottish Government is to ensure
access to legal advice as soon as possible.’33 In addition, a 2011 evaluation of
the Aberlour guardianship service found that it was effective in assisting
trafficked children to engage with legal services.

O’Connor/Immigrant Council of Ireland, 2015,Early Legal Intervention for victims of trafficking,
Comparative Report, p32
29 See FLEX report on compensation – ‘In the UK, there are currently four possibilities for
compensation available to victims of trafficking. These four remedies are:
1. Compensation order following criminal proceedings;
2. Civil claims (County Court or High Court);
3. Employment claims in the Employment Tribunal; and
4. Criminal Injuries Compensation Authority (CICA) claims.
30 ELI Comparative Report, p32 (see note 26)
31 EHRC, Inquiry into Human Trafficking in Scotland, p60
32 ELI Comparative Report, p33. Unfortunately, this statement was not referenced.
33 O’Connor/Immigrant Council of Ireland, 2015, ELI for Victims of Trafficking: Comparative Report,
p30
28
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105. There are a number of firms in Scotland with significant expertise in

immigration law: it is not clear whether these firms are the same as those
currently acting for trafficking victims (or whether they would necessarily be
equipped to deal with the more specialist needs of victims of trafficking). The
Scottish Womens’ Rights Centre Legal Project’s remit (working within the
Legal Services Agency law centre) does specifically include providing legal
advice on human trafficking (as a form of gender-based violence).
106. We are not sighted as to whether there is a market for privately-funded

legal advice on human trafficking: we do not expect this to be the case.
Role of Legal Aid

Human Trafficking
107. As yet, there is no specific legal aid code category for human trafficking
offences: instead, the subject matter of A&A intimations allows solicitors to
describe cases in which a trafficking element may be involved.
Graph 14: IMN and ASY advice and assistance intimations, human-trafficking related:
2010-11 to 2015-16
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108. Graph 13 shows that intimations have been rising relatively steadily since

2010 (apart from a small dip in 2014-15.) There are a number of possible
explanations for the trend shown above: it may be that the number of
intimations has risen with demand (i.e absolute number of potential victims)
or possibly victims’ awareness of their rights has increased as new legislation
is brought in (i.e proportion of victims of trafficking seeking legal services).
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109. The subject matter of many of these intimations relates to how victims of

trafficking interact with the National Referral Mechanism: e.g solicitors
providing advice on the process of recognition. At present, it is not clear
whether the change in the number of trafficking-related intimations is a result
of changes to the supply of legal services.
110. In terms of the concentration of legally-aided work, SLAB’s A&A data shows

that since 2010-11, both the number of firms submitting relevant intimations,
and the number of local authorities in which applicants are located have
increased: there are more firms, doing more work, in a greater number of
local authorities when compared to 5 years ago.
111. The numbers involved continue to be very low. In 2015-16, 9 firms

submitted intimations, across 6 local authorities. Furthermore, 40 of the 51
intimations (78%) were in only two local authorities: Glasgow, and
Renfrewshire.
Graph 15 - Number of firms submitting intimations, 2010-11 to 2014-15
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112. Given the very low numbers involved, it may also be useful to consider the

totals across the whole of the time period above.
a. Between 2010-11 and 2015-16, there were 215 cases received (under the
category codes ASY/IMN). A total of 17 firms submitted intimations.
b. In terms of concentration in particular firms, the top 4 firms by volume
submitted over 80% of total intimations. The firm submitting the highest
number of intimations submitted 39% of intimations alone. The firms
submitting the bulk of legal assistance applications are based primarily in
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Glasgow, though these firms appear to be providing services across
multiple local authorities.
113. The geographic concentration of legal assistance applications in this area is

discussed further below.
114. Additionally, a very small number of A&A intimations have been received for

work in relation to Criminal Injuries Compensation Authority, which provides
one means for trafficking victims to seek compensation from their traffickers.
Whilst the number of intimations is small in comparison to the estimate of the
number of victims, this may reflect a low awareness amongst trafficking
victims of their right to pursue compensation, rather than any problems with
the availability of legal services.
Table 5 - Number of trafficking-related CICA intimations, 2012-13 to 2015-16

Year
2012-13
2013-14
2014-15
2015-16

Number of CICA
Intimations
4
2
5
5

115. In terms of civil legal aid applications which mention human trafficking, the

numbers submitted to SLAB since 2012 have also been very small (2012-13: 2;
2013-14: 1; 2014-15: 3; 2015-16 - 4).
Geographic Coverage
116. Given the difficulty quantifying the number of human trafficking victims, it

is unsurprising that no conclusive figures are available outlining the likely
geographic spread of human trafficking. The EHRC’s investigation into
trafficking in Scotland found that it is ‘prevalent in both rural and urban areas
across Scotland,’34 uncovering examples from Argyll, Glasgow, Kirkcaldy,
Edinburgh, Skye, and Aberdeen (though a 2012 review of services for human
trafficking noted that ‘most referrals to TARA and MH come from the central
belt, particularly Glasgow which is a dispersal city.’)35 The EHRC inquiry did
note it was reasonable to conclude that victims were probably concentrated
where demand is higher ‘i.e in more populated areas,’ but also in rural areas
to satisfy demand for agricultural labour.36

34

EHRC, Inquiry into Human Trafficking in Scotland, p45
Scottish Government, 2012, Care And Support for Adult Victims of Trafficking in Human Beings: A
Review, p27
36 EHRC, Inquiry in to Human Trafficking in Scotland, p48
35
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117. In terms of the geographic coverage of legal aid provision in this area,

between 2010-11 and 2015-16, legal assistance applications were received
from applicants in 15 of 32 local authorities. (In the most recent year there
were intimations received from only 6 local authorities).
118. These were unevenly spread: intimations from Glasgow accounted for 65% of

the total. Intimations from Renfrewshire accounted for 11.6% of the total, the
second highest.
119. We have been told by service providers that this is likely to reflect the

location of human trafficking support services (such as accommodation),
which are based primarily in those geographical areas. It was stated that
regardless of where any potential victim of trafficking is initially ‘recovered’
within Scotland, they are unlikely to access legal services until they have
obtained support provision with the two main providers, and consequently,
this may explain the apparent disproportionate % of intimations within these
local authorities.
120. Local authorities from which no intimations were received included Dundee,

Fife, Aberdeenshire, Argyll and Bute, Perth and Kinross (amongst others).
News reports indicate successful criminal prosecutions of traffickers in
Dundee: but no civil legal assistance applications from victims that might be
associated with this case.37 Similarly, we have noted above that the EHRC’s
investigations uncovered examples in Argyll and Kirkcaldy (Fife): no
intimations were received from these areas.
121. We do not have sufficient data on the extent and geographic prevalence of

trafficking cases to come to any conclusions as to whether there might be
specific areas where it is probable that an access problem is occurring. The
National Referral Mechanism Statistics provide only a Scotland-level overview,
rather than details of where trafficking referrals are made at local authority
level.
122. To date, all firms doing human trafficking related legal aid work appear to

be based in Glasgow (with a very small number based in Edinburgh or
Aberdeen). None of the firms are based in more rural areas: however, data
does suggest that Glasgow-based firms are providing a service to victims of
trafficking based in other areas of the country.
123. We would suggest that the provision of legal services to victims of human

trafficking in remote rural areas may depend to some extent on appropriate

37 See http://stv.tv/news/tayside/209703-three-people-jailed-for-human-trafficking-offences-intayside/.
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referral links between first responders (including advice agencies) and legal
services. More broadly, consultees highlighted the importance of support
services as means of linking potential victims of trafficking to legal services,
and suggested that where these support services are not utilised (for example,
if a trafficked child were to lack a trafficking guardian) victims may face
difficulties in accessing legal services.
124. Human trafficking law is an area of law which is still developing and seeing a

relatively low volume of cases overall: it is therefore unlikely that there will
be firms based in every local authority. Strong referral links and awareness of
the small number of providers developing expertise in this area will be an
important element of access to legal services in this area of law, as well as
the number and location of firms.
Reports of problems with access to solicitors or advocates
125. Currently, we have no data available to us, nor reports made to us, which

suggest that there are systemic problems with the availability and
accessibility of legal services in these areas, in general terms.
126. We are aware of the Hotel Stewart case, reported by the Guardian,38 in

which it appears that victims of trafficking have not accessed legal services:
however, we do note that the report did not state specifically whether those
involved had looked for and been unable to find legal assistance. However,
given the few cases which appear to arise, and even smaller number which
appear to be reaching the courts, it is difficult to come to a robust conclusion.
We will continue to monitor this area post-implementation of the Human
Trafficking Act.
Overall summary of the availability and accessibility of legal services
127. For individuals seeking legal advice on human trafficking, we assess that the

market is currently fairly narrow, with expertise concentrated in a few
providers. Those using legal services will often be dependent on referrals by
support agencies, with proactive referral and engagement by legal services
important for ensuring uptake. We would also assume that individuals also
approach more specific organisations in the third sector for assistance with
broad support needs, engaging solicitors (probably legally-aided) for more
formal processes.
128. Overall, our assessment on the currently available data is that there is a low

risk of systemic problems with access to legal services.
38

See https://www.theguardian.com/global-development/2016/may/28/slavery-human-traffickinghotel-workers-bangladesh-scotland
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Actions against the police
Overall Context
129. The right to take legal action against the police and to hold a police force to

account where their actions are inappropriate or beyond their powers is an
important element in upholding the rule of law. There is a range of areas in
which action against the police might be required: for instance, in addressing
irregularities in procedure, poor service quality or misconduct, unlawful stop
and search, or in relation to compensation for damage or confiscated
property.
130. In terms of high-level figures on the prevalence of problems with the police,

the Scottish Crime and Justice Survey, 2012/13, showed that of all
respondents, 2% experienced a problem relating to unfair treatment by the
police. In 2014/15, the figure fell to 1% of all respondents.39 In 2013-14, 4607
complaint cases were submitted to Police Scotland.40
131. The broader advice sector will have a role in assisting people who wish to

take actions against the police: in 2011-12, for instance, CABx in Scotland
recorded 798 matters in relation to ‘police’.41
132. We expect that the majority of relevant cases (i.e. those where legal

services are likely to be required) will concern civil actions against the police:
in particular, cases where compensation is sought. For the purposes of this
report, we are not assessing the availability of legal services with regards to
criminal prosecutions that may arise in this context.
133. These might relate to a variety of unreasonable actions, misdemeanours or

omissions by the police, for example: on-duty allegations in relation to
wrongful arrest or imprisonment, the use of excessive force, irregularity or
neglect in procedure.42 Complaints could also relate to quality of service
against Police Scotland more broadly. Data shows that the two leading
reasons for complaint in 2013/14 were in relation to irregularities in
procedure and incivility.43

Police Complaints Procedure
39

Scottish Crime and Justice Surveys, 2012/13 and 2014/15, table 103.
PIRC, 2014, Police Complaints: Statistics for Scotland, 2013/14, p2, available on the PIRC website.
There is no more recently published data.
41 CAB data submitted to SLAB
42 See ‘Table 3: definition of on-duty complaint allegations’ for further information. PIRC, 2014, Police
Complaints, Statistics for Scotland, p8
43 See ‘Figure 8: Percentage shares of on-duty allegations by nature of allegation, 2008-09 and 201314’, ibid
40
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134. There are established internal and independent routes for submitting

complaints about the police. Indeed, it may be that the majority of
complaints are satisfactorily addressed at these initial stages. As mentioned
above, in 2013-14, 4607 complaints were submitted to Police Scotland. It does
not appear that a large number of complaints make it to the stage where legal
action is required: a report by the Police Investigations and Review
Commissioner (PIRC) found that ‘the most common (and rising) method of
disposal for on-duty allegations is concluded by way of explanation to the
complainer.’
135. In this sense, if the focus of most police complaints is on receiving an

explanation, rather than arguing a legal point or enforcing a right and if the
police complaints procedure is suitably accessible and transparent, the need
for legal services is unlikely to arise.
136. Where a complainer is unhappy with the results of Police Scotland’s internal

complaints processing they can approach PIRC to ask for a review of how the
police have handled their complaints. In 2014-15, the PIRC received 281
applications for a complaints handling review from the public.44 (In 2013-14,
they received 254, which would have amounted to 5.5% of all of complaints
received by Police Scotland.) If the complainer wishes to challenge PIRC’s
decision, the only remaining option is judicial review.
Role of legal services
137. Whilst we anticipate that a large proportion of complaints about the police

are resolved by either Police Scotland’s internal complaints procedure, or by
PIRC review, there may nonetheless be a number of complainers who seek to
take action through the courts as a means of proceeding further with their
complaints.
138. Brief online research returned a small number of Scottish firms claiming

specific expertise in this area. For instance, the Taylor and Kelly website, for
instance, includes a section on police powers, and notes that ‘Taylor & Kelly
act for many people who challenge as unlawful the conduct to the police
towards them.’
139. We expect that solicitors will play the most prominent role in actions

against the police once the initial complaints procedures outlined above are
exhausted, with other advice agencies unlikely to have the expertise to act in
this area (though they may be able to explain the options available, such as
PIRC review).
44

Police Investigations and Reviews Commissioner, Annual Report, 2014-15, p21.
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140. Solicitor services might also be utilised at early stages in relation to

making/drafting a complaint, as well as for providing representation for any
cases which do reach court proceedings.
141. It was suggested to SLAB that for a large number of actions against the

police, people seeking legal services may already have a legal representative
on the criminal side, and thus already be accessing legal services, or have a
direct route to a civil solicitor.
Role of legal aid
142. Figure 1 shows intimations in relation to 3 types of advice and assistance

which include actions against the police (which we have filtered out by
searching subject matter for the term ‘police’): reparation (REPO), complaints
(COM), and other (OTH). It must be noted that there may be a number of
additional relevant cases not captured within this data (which might be
recorded under terms such as wrongful detention). However, we believe that
the majority of relevant cases are included within this search.
Graph 16 – advice and assistance intimations: actions against the police, 2011-12 to
2015-16
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143. Graph 15 shows that for each of the types of A&A, the number of

intimations has been declining, most notably for COM (complaints).
144. When the above codes are combined, the overall fall in the number of

intimations submitted between 2011-12 and 2015-16 is 37%. The number of
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firms submitting intimations also declined by 38% in the same period (from
133 to 83).
145. In terms of the concentration of legal aid amongst particular firms, in the

most recent year, the top 5 firms by volume of intimations submitted 35% of
the total intimations. The majority of the remaining firms mainly submitted 1
or 2 intimations. This suggests that actions against the police are not a
particularly specialist or complex area dominated by a small number of
specialist firms: rather, firms are able to submit one or two intimations where
need arises.
146. In addition, there were a very small number of A&A intimations in relation

to judicial review of the police (19 between 2010-11 and 2015-16, of which 3
actually concerned judicial review of PIRC, rather than Police Scotland).
Civil Legal Aid
147. In 2014-15, under the civil legal aid category JR, there is only one record
which relates to an action against the police: this appears to relate to an
appeal in relation to internal police disciplinary proceedings, rather a member
of the public bringing proceeding against an action/decision of the police.
Between 2012 and 2014, there were an additional 3 records, 2 of which
related to appeals against Police Scotland’s decision to disclose information.
148. The relatively significant use of advice and assistance, in comparison to

much lower volumes of civil legal aid suggests that the role of (legal aidfunded) solicitors may be more to assist people in navigating the police
complaints system (for instance, in drafting letters of complaint) rather than
in providing representation.
149. We are not sighted as to whether there is a private market in place for

actions against the police.
Geographical Coverage
150. SLAB’s legal aid data can be analysed both by the location of the applicant,

and the location of the firm acting for them. In 2015-16, relevant intimations
were received from firms in 23 of 32 local authorities. In terms of firm
activity, Glasgow firms played a particularly prominent role, followed by
Dundee. In Glasgow, there was more firm activity than applicant activity,
indicating the firms based in Glasgow are also acting for applicants based
outwith that local authority, where the need arises.
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151. In terms of applicant location, for the same year, intimations were received

from all local authorities except Orkney and the Western Isles, meaning that
some firms were acting outwith their local authority. Glasgow and Dundee
were the local authorities with the highest numbers of applicants (see the
table below for the top 5). We note the relatively low numbers from
Edinburgh, but high number of applicants in the Scottish Borders: it is not
clear what accounts for these variations.
152. The table below shows the top five local authorities by volume of relevant

intimations received: by applicant location then by firm location. It suggests
that demand for legal services in this area may be less concentrated than the
supply, which is particularly strongly concentrated in Glasgow.
Table 6 - Top 5 local authorities by volume of intimations (applicant and firm
locations): actions against the police
Applicant Location
Local
Number of % of total
Authority
intimations
intimations
Glasgow
52
24.9
Dundee
29
13.4
Fife
15
6.9
Borders
14
6.5
Perth
and 12
5.5
Kinross
TOTAL
57.2

Local
Authority
Glasgow
Dundee
Aberdeen
Fife
Borders

Firm Location
Number of
intimations
87
28
17
17
14

% of total
intimations
40
12.1
7.4
7.4
6.1
73

153. The geographic spread of applicants is greater than the spread of firms: in

the latest year, the areas in which people were assisted by firms acting
outwith their area were West Lothian, Stirling, Midlothian, Moray, North
Ayrshire, East Dunbartonshire, and the Shetland Islands. Whilst people in this
area have not been able to access a legal service based locally, they have
nonetheless been able to engage legal service provider willing to act for them
from elsewhere in the country.
154. Regardless of the concentration of firm activity, we have been unable to

locate any information suggesting that there are any particular areas of
Scotland which have geographical ‘gaps’ in the availability legal services, and
thus any particular problems in relation to the availability of legal services in
relation to urban/rural factors.
155. CAS data from 2011-12 also shows that the prevalence of police-related

matters is not geographically even, though matters were reported in every
local authority, including the islands.
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Reports of problems with access to solicitors or advocates
156. We have no data available to us, nor reports made to us which suggest that

the existence of a systemic problem with the availability and accessibility of
legal services in this area. We have not been made aware of any specific
instances of problems in this area.
Overall summary of the availability and accessibility of legal services
157. For those seeking legal advice on actions against the police, we conclude

that there is some provision through legal aid, primarily for the advice and
assistance stage. There appears to be few cases in which representation
(whether legally-aided or not) is required. Applications are received from
across the nearly the entire country.
158. Our initial conclusion is that legal services in relation to actions against the

police are a low risk area with regards to systemic problems with access to
solicitors resulting from a lack of availability of legal services. We expect that
there is a relatively small market, but one which is able to cater to demand
for legal services across the majority of country.
Probability that a
systemic access
problem is
occurring
1 (low) –
5 (high)
Actions against
the police

1

Reports of actual
instances
of
problems
with
access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1

Exposure
[Probability
Reports]

x

1–4 Green
5-14 Amber
15-25 Red
1
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Debt Collection
Overall context
159. The results of the 2010/11 civil module of the Scottish Crime and Justice

Survey estimated that 5% of people experience money/debt problems within a
3 year time period, with 97% seeking to resolve their problem and 57% of
those doing so with help or advice. Solicitors were approached in only 5% of
cases (2010/11). However, it is important to note that it is not clear that this
figure will also be accurate for creditors, as opposed to debtors.
160. Whilst we expect that the percentage of people seeking to resolve their

problems has remained broadly steady, the more recent SCJS found that only
3% of people experienced money/debt problems.
161. Stepchange, a debt advice charity, reported that in 2015, 14,271 clients in

Scotland contacted them to seek debt help: 7,513 through their Debt Remedy
programme and 6,758 over the telephone.45 In terms of volumes over time,
however, it appears that Stepchange’s telephone helpline dealt with 1012
fewer clients in 2015 than it did in 2014. Whilst this is only one indicator of
the prevalence of debt in Scotland (and the need for debt collection) it does
suggest a downwards trend.
162. Similarly, other advice agencies will also be significant providers of debt

advice. Citizens Advice Scotland figures show that bureaux dealt with 206,369
debt matters in 2015/16 (compared to 221,909 in 2014/15 and 243,996 in
2013/14).46 Whilst we are unable to split these by advice for debtors or
creditors, they illustrate the large (but declining) volumes of assistance being
provided in relation to debt issues from within the advice sector.
163. On the other hand, consultees reported that other measures - such as the

Office for Budget Responsibility’s household debt-to-income ratio - indicate
that household debt is rising to pre-recession peak levels.47 Consultees noted
the difficulty of examining trends in Scottish debt, noting that most
information is collected only at UK level.
164. It is not the case that the legal needs of debt collectors will simply be a

reflection of the opposite side (i.e that creditors will require the same legal
assistance as debtors). However, much of the data laid out in the previous
45

See Stepchange, Scotland in the Red: consumer debt trends across Scotland, available at
https://www.stepchange.org/policy-and-research/scotland-in-the-red.aspx,
46 Citizens Advice Scotland statistics are available at http://www.cas.org.uk/about-us/scottish-citizensadvice-network-statistics
47 See Office for Budget Responsibility, Economic and Fiscal Outlook, March 2016, at para. 3.88,
available at http://budgetresponsibility.org.uk/efo/economic-fiscal-outlook-march-2016/
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monitoring paper may still be instructive. This paper will provide updates on
the various sources of data laid out in the previous report, whilst also focusing
in more specifically on the legal needs of debtors.
Debt recovery data
165. The Accountant in Bankruptcy collates and publishes data on personal debt
and insolvencies. This provides further context for advice provision in this
area. The table below provides data for 2011/12 to 20115/16.
Table 7 - AIB statistics on debt solutions, 2011/12 TO 2014/15

Bankruptcies
Protected Trust
Deeds (PTD)
DAS applications
DAS payment
programmes
approved

per cent
change
on
2015/16 11/12
3765
-65%

2011/12
11056

2012/13
8838

2013/14
7112

2014/15
6730

9194
4382

8117
4637

6681
4856

4437
4397

4709
unknown

-48%
0%

3319

4632

4580

4156

2041

-38%

166. The total number of bankruptcies, PTDs and approved DAS payment

programmes all declined between 2011/12 and 2015/16. Between 2014/15
and 2015/16, there were relatively large declines in the number of
bankruptcies and approved DAS payment programmes, though there was a
small increase in the number of PTDs.
167. One consultee suggested the change in the number of DAS programmes may

reflect concerns that the process was becoming overly cumbersome. More
broadly, we expect that changes are likely to reflect changes in legislation
and the types of remedies available, rather than the availability of legal
services willing to act in the area of debt collection.

Graph 17 - Total bankruptcies in Scotland, creditor and debtor-petitioned,
2010/11 to 2015/1648

48

Data drawn from https://www.aib.gov.uk/about-aib/statistics-data/quarterly-reports
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168. The graph above shows that whilst the total number of bankruptcies has

declined significantly since 2010/11, the proportion of creditor-petitioned
bankruptcies has grown over the same period, to 30% in 2015/16 (though the
absolute number is down over 50%).
169. The Registry Trust Ltd collates information on decrees in debt cases in

Scotland, along with similar data for other jurisdictions within the UK. Their
information is set out below for consumer cases in Scotland. The Trust only
began collecting ordinary cause data in 2010.
‘The number of debt judgments registered against consumers in the
Scottish courts increased for the first time in more than 4 years during
2015, according to figures released today by Registry Trust [..]The total
number of judgments against Scottish consumers rose 5 per cent to
21,131. Although this marked an end to four consecutive years of
decreases, there were nonetheless 25 per cent fewer judgments than in
2010.’
‘This upward trend was evident across both types of judgment from the
courts in Scotland. The total number of small claims and summary causes
decrees increased 5 per cent to 19,167, while the total value increased
13 per cent to £27.9m. Meanwhile, the total number of ordinary cause
decrees also increased 5 per cent, with the total value rising 31 per cent to
£34.2m.
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“There was a clear weakening in consumers’ ability to manage repayments
last year,” said Registry Trust chairman Malcolm Hurlston CBE.”49 [SLAB
emphasis added]
170. It is not clear whether this marks the beginning of a new trend in which

creditors are increasingly willing to seek judgments against debtors. The 5 per
cent increase in both small claims and ordinary cause decrees could suggest,
however, that more legal services are being utilised and accessed effectively
to pursue the ordinary cause decrees where necessary.
171. Similarly, the Registry Trust also found that judgments against businesses

rose in the most recent year: ‘the number of judgments against Scottish
businesses rose during 2015, ending the decreases of the four preceding years.
The figures released today by Registry Trust show that the total value of
judgments was at its highest since before 2010.’[SLAB emphasis added]
172. SLAB’s previous monitoring report suggested that approximately between

13,000 and 17,000 new informal debt management plans were started in 2011.
There is a lack of official data on the number of such plans, and it has been
suggested that the trends in volumes ‘will never truly be known in the UK.’ 50
These informal plans are not regulated in the same way as formal instruments
such as bankruptcies. There are arguably ‘tens of thousands of people,
possibly more’ involved in this type of plan (in England and Wales).51 However,
we would not expect a significant role for legal services in this informal part
of the debt management sector.
173. As we noted in the previous report, advice may form a core part of the

process for setting up a debt management plan across both the commercial
and free-to-consumer sectors.
174. We reported previously on the number of clients advised by Stepchange in

Scotland, and the number of debt management plans set up by that
organisation. See the table below for more recent figures.

Table 8 - DMPs set up and clients advised by Stepchange in Scotland, 2011-15
49

Registry Trust Ltd, February 2016, Consumer Debt Judgments on the Rise, available at
http://www.registry-trust.org.uk/index.php/press/documents/category/15-2016-press-releases
50 http://www.wilkinskennedy.com/news-press/wk-press-releases/debt-management-plans-maskextent-of-insolvency-in-the-uk/
51 http://leeds.wnychamber.co.uk/r3-the-trade-body-for-insolvency-professionals-media-statement/
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StepChange - clients
advised (telephone)
StepChange - DMPs set up

2011

2012

2013

2014

per cent
change
2015 on 2011

5021
1190

4590
1198

6650
1444

8078
1618

7236
1315

44%
48%

175. The table shows large increases in the uptake of debt advice from

Stepchange, which may reflect the weakening in consumers’ ability to manage
repayments mentioned above. We would continue to expect that Stepchange
is a significant part of the free-to-consumer debt management market in
Scotland (though only one potential provider).
176. In terms of the implications for creditors and legal services, we expect that

creditors may need to take advice from some source on whether an offer
under a debt management plan was sufficient: however, this advice may not
necessarily be provided by a solicitor. Another issue which we anticipate that
creditors may also seek advice on is the legal arrangements for the selling on
of debts, though legal services may not be the only (or primary) providers in
this area.
177. A further useful indicator of possible demand for legal services in this area

is the number of debt cases initiated in Scotland’s courts, particularly at
ordinary cause level: see below.
Table 9 - Debt cases initiated, by procedure, 2011/12 to 2014/15
Procedure
Court of Session
Sheriff: ordinary cause
Sheriff: commercial
Sheriff: summary cause
Sheriff: small claim
Total initiated

2011-12
8
6,944
266
3,922
29,110
40,250

2012-13
6
5,487
222
3,381
26,803
35,899

2013-14
5
4,586
241
3,114
27,444
35,390

2014-15
70
4,407
378
3,258
25,642
33,755

% change on
2011/12
775%
-37%
42%
-17%
-12%
-16%

(N.B – the Registry Trust figures above show a rising number of decrees, whilst
Table 3 above shows declining cases initiated: this reflects a difference between
decrees and initiated cases.)
Role of legal services
178. Table 3 shows that the volume of the more complex and high value ordinary

cause cases has decreased by a greater amount than for small or summary
claims. We would expect these to be the cases in which solicitors are most
likely to be involved. However, we would also suggest that the level of
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pursuer representation at small claims level is not necessarily low. An internet
search returns results for Scottish firms specialising in debt recovery for
apparently low costs, however, suggesting that creditors’ use of legal services
may not necessarily be restricted to more complex cases. Reviewing the
online court rolls for small claims52, which list the cases in which there is a
firm acting, suggests that there are several firms which act for multiple
batches of pursuers on the same day (at least in the largest courts).
179. It does appear that in those small claims cases where no firm is listed as

acting, these may be more likely to be cases involving two individuals, rather
than cases involving a business or public body pursuing an individual. In these
cases, individuals may have made an economic decision not to utilise legal
services, which will not necessarily reflect a problem with the availability of
legal services.
180. Overall, we expect that legal services do act on behalf of debt collectors

across the value range, to some extent patterned by the type of client. In
addition, certain types of creditors will have their own in-house legal
resources: particularly local authorities, and some financial institutions such
as banks. Where these types of organisations do not have an in-house debt
recovery team, we have seen evidence suggesting that some local authorities
have outsourced their debt collection functions.53
Reports of specific instances of problems accessing legal services in this area
181. SLAB has not received any reports of actual incidences of problems with

accessing solicitors for this area of law. Whilst we are aware of research that
suggests that patterns and severity of indebtedness may be different in rural
areas, we have not seen any evidence suggesting that creditors in rural areas
face particular problems with recovery, including access to relevant legal
services.
182. In terms of trends in other England and Wales, we are aware that the Bar

Council has expressed concern that businesses and individuals seeking money
owed to them are ‘being priced out of court, following fee increases.
Statistics from the Registry Trust show a 19% fall in county court judgments
against businesses in the first six months of 2016.’54 The contrasting increase
52

https://www.scotcourts.gov.uk/current-business/court-rolls/
Scott and Co, for instance, describe themselves as ‘the largest provider of debt collection and
enforcement services to Scottish Local Authorities. The services are delivered utilising a blend of high
volume centralised debt recovery facilities and a decentralised office network which delivers the
community based services important to local authorities.’
https://www.scottandco.uk.com/?page_id=45
54See here: http://www.barcouncil.org.uk/media-centre/news-and-pressreleases/2016/august/statistics-show-those-owed-money-are-being-priced-out-of-court/
53
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in judgments in Scotland suggests that there is no equivalent trend; however,
any prospective introduction of higher court fees to Scotland means that this
area should continue to be monitored.
Current conclusion: legal services and debt collection for individuals
183. Solicitors in receipt of case-by-case legal aid funding are likely to play only

a small role in debt collection. Whilst overall, the number of court cases
initiated has fallen alongside the number of PTDs and bankruptcies, the level
of advice provided by Stepchange has increased. The number of judgments
against debtors has also grown, suggesting that creditors are not facing
difficulties in pursuing recovery of their debts and in accessing the courts. We
expect that there continues to be a role for solicitors navigating court
processes for creditors, largely on a private-feeing basis. We are not sighted
as to the provision of informal DMPs through other providers and the role that
legal services might play on the creditor side in this area.
184. Other routes to debt management or resolution of the debt issue, not

involving court, are increasing in importance. Debt management companies
and the not-for-profit sector appear therefore to be an increasingly important
avenue for people seeking assistance with debt issues than solicitors.
185. We are not aware of any evidence which suggests that there are systemic

problems with the availability of legal services in this area of law, including
with reference to urban and rural factors, and have received no reports of
specific instances of problems. As such, we currently assess that there is a low
risk of systemic problems with the availability of legal services in this area of
law.
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Debt Collection

1

Reports of actual
instances of problems
with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1

Exposure
[Probability
Reports]

x

1–4 Green
5-14 Amber
15-25 Red
1
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Follow-up research updates
186. In previous years, where potential issues with availability in particular areas

of law have been identified, SLAB has sought to investigate these further by
undertaking additional research alongside standard work on the monitoring
duty. We can now provide an update on findings from those research projects
linked to the duty to monitor the availability of legal services. These are:




The availability of legal services for people who are deaf or hard of hearing;
The availability of legal services in relation to homelessness law
The availability of legal services in relation to mortgage repossession

Availability of legal services for people who are deaf or hard of
hearing
Purpose and methodology
187. The purpose of the research was to improve our understanding of the scale

and nature of problems faced by people who are deaf, deafened, deafblind or
hard of hearing in accessing legal services for civil problems, whether publicly
or privately funded, by gaining feedback directly from people who may have
had experience in accessing or attempting to access legal services.
188. In order to ensure the research was suitably accessible, SLAB approached

the Scottish Council on Deafness, Deaf Sector Partnership, British Deaf
Association, and Deafblind Scotland for assistance in design and delivery. An
online survey was developed in consultation with these organisations,
receiving 49 responses. Only 26 had experienced a legal problem within the
last two years and it is from the experiences of that group that we have drawn
our conclusions.
189. This is a small number in itself, and there were differing experiences

meaning analysis relates to still smaller sub-groups. 29 people chose to answer
the question about how they would describe themselves. The most common
selection was “Deaf” (15), with 7 choosing “hard of hearing / hearing
impaired”. 3 selected “Deafened”, and 2 “Deafblind”.
190. Of the 28 people providing a response, the most frequently used forms of

communication were: “spoken English” (17), “British Sign Language or other
sign language (with interpretation if needed)” (16), “lip reading” (13) and
“written English” (13).
191. These findings give a flavour of what our respondents experienced: however

we cannot assume this is an accurate representation of the experiences of the
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deaf and hard of hearing community in Scotland in seeking to access civil legal
services.
Experience of respondents

Experience of civil legal problems:
192. Respondents were fairly evenly split between those who had experienced
legal problems in the past 2 years (26 people, or 53%), and those who had not
(23 people). Problems relating to ‘Divorce/separation, child contact/custody,
or adoption’ were the most common (experienced by 12 people).
Experience of legal services,
People who are deaf or
hard of hearing reported
less positive experiences
when they access legal
services

based on 10 responses:
Comparing survey responses to those in SLAB’s 2013
survey of applicants for civil legal aid, we see
consistently poorer experiences

Finding a solicitor was
more difficult

3 of the 10 deaf or hard of hearing respondents
reported difficulties, compared with 1 in 20 civil
applicants

Number of solicitors
contacted was higher

5 of the 10 deaf or hard of hearing respondents
contacted only one solicitor, compared to 8 in 10
civil applicants

Levels of satisfaction with
communication were lower

3 out of 10 deaf or hard of hearing respondents
were dissatisfied with communication with their
solicitor. The answers of those who were
dissatisfied suggest they all enquired about forms
of communication support but were not provided
with the requested support. Only 6% of civil
applicants were dissatisfied that ‘your solicitor
listened to you.’

Those who tried but were unable to get help (10 people):
193. The following analysis is based on the responses of only 7 people who

answered the questions in this section.
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Deaf and hard of hearing
people found solicitors,
but they could not access
help from them

Four of seven respondents got to the stage of
meeting with a solicitor who was unable to help
them further.

Cost of communication
support was one issue

Six out of seven people selected the response “the
solicitor was unwilling to meet the cost of language
/ communication support services”, whilst five
agreed “I couldn't afford to pay for communication
support for the first visit (regardless of receipt of
benefits)”

Arranging communication
support could be a
problem

Four people agreed that “the solicitor (or office
staff) did not know how to arrange an interpreter
or other communication service”

Understanding
communication needs was
a barrier

Four respondents agreed that “the solicitor (or
office staff) did not understand my language /
communication requirements”.

Key themes (answers to ‘open’ questions):
194. The cost of communication support, and who should pay was a key theme.

A number of comments were around the theme that legal aid should “cover
the cost for…interpreters”, including not expecting the client to pay back the
cost and “at the first appointment …otherwise Deaf people have no access to
apply for legal aid”. One described a solicitor who “didn't see why he needed
[an] interpreter”.
195. A general need for training or more awareness amongst the legal

profession (and more widely) was also mentioned frequently: “ensure all legal
staff have had appropriate communications training”; “better understanding
of Deafblind communication methods. Training how to support and defend
cases involving Deafblind people”.
196. There were a number of comments suggesting that the process of

interpretation provision should be clearer and run more smoothly. For
instance: “guidelines [on] how to book interpreters”; “BSL friendly logo to
show they are truly aware.”
197. Respondents also made suggestions around introducing, adapting, or

consolidating equipment or other practical measures. For instance: “Ensure
all rooms have induction hearing loops (infrared systems are incompatible
with many hearing aids). Ensure all rooms are quiet and have good
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acoustics.”, and “there were lots of interruptions and I didn't feel properly
aware of what was happening around me.”
198. Time issues for Deaf and hard of hearing people were also mentioned:

“time to explain things properly and not rush”, “too many delays because [I
need]time to access info.”
199. Although not directly within the remit of the duty to monitor legal services,

we are also aware of issues concerning the supply of interpreters: for
instance, where both parties to an action require an interpreter in locations
where there may be few or only one interpreter available. This lack of
interpreters can act as a barrier to engagement in legal processes. However,
this does not reflect systemic issues with the availability of legal services.
Wider lessons for stakeholders
200. The research suggests that deaf and hard of hearing people do face barriers

to accessing legal services, particularly in terms of access to suitable
communication supports and the arrangements for paying for these. These
might be described broadly as issues of equity of access, which have an
impact on people’s experiences of engaging successfully with legal services.
201. Whilst this research was carried out under the auspices of the monitoring

duty, these findings are outwith the analytical framework we currently use
to monitor the availability and accessibility of legal services. The analytical
framework assesses access based on solicitors who are ‘willing to act,’ rather
than solicitors who are ‘able to act’. We intend to undertake a review of the
our approach to monitoring in the coming year, in which we will look at this
framework and consider whether our approach should be revised.
202. The findings will be of interest for other stakeholders, including the Scottish

Government, Law Society of Scotland, and to the range of deaf sector
organisations that assisted us, and as such, we have highlighted them
throughout this chapter.

Conclusions on availability and accessibility of legal services for people who are deaf
or hard of hearing
203. Turning to our findings for the monitoring duty specifically, whilst the number

of responses we received was small, broadly speaking the research suggests
that instances of problems were not related to availability, in terms of an
absence of solicitors willing to act in particular areas of law, or take on

The Scottish Legal Aid Board

53

particular cases. The research did highlight actual instances of problems with
access, however, which we have taken into account in our assessment.
204. It is important to note that there were respondents who sought legal
assistance and who were successfully able to access it. Overall, we conclude
that the research shows there are instances of people who are deaf or hearing
who were unable to access solicitors due to problems around accessibility, but
our evidence base is not strong enough to conclude that this was the result of
systemic problems with availability of legal services, defined as the ability to
find solicitors who are willing to act.
205. We noted above that there are a number of wider findings which do not sit

directly within the current remit of the monitoring duty. We have not
accounted for these in the specific monitoring duty assessment below, which
reflects our conclusions on availability under the current analytical
framework; as noted above, other organisations may wish to look further at
the broader findings and take forward appropriate actions.
Probability that a
systemic access
problem is
occurring
1 (low) –
5 (high)
Legal services
for people who
are deaf or
hard of hearing

2

Reports of actual
instances
of
problems
with
access
1 (no reports) –
5 (consistently
reported systemic
access problems)
3

Exposure
[Probability
Reports]

x

1–4 Green
5-14 Amber
15-25 Red
6

Mortgage repossession
206. Following an initial assessment of mortgage repossession in the third

monitoring report, which concluded that there may be problems in this area
of law, SLAB undertook follow-up research concerning the availability of legal
services in relation to mortgage repossession through a survey of advice
providers and other third sector organisations.
207. The aim of the survey was to identify specific instances where people had

experienced problems with accessing legal services. This research did not
provide a robust survey sample or the detailed responses necessary from
which to draw conclusions.
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Homelessness
208. In the fourth annual monitoring report SLAB reviewed legal services in

relation to the law on homelessness. This prompted feedback from expert
consultees suggesting the existence of problems in relation to the availability
of legal services in this area of law55 and potential broader issues of concern
around awareness of legal rights and remedies.
209. This research was proposed as a means of investigating the accessibility and

availability of legal services in relation to homelessness in greater depth. This
section assumes knowledge of homelessness legislation and policy in Scotland,
including the statutory homelessness process, so will not provide detail on
this.56
Remit and research aims
210. This research aimed to:



Gather information on the nature and extent of any barriers to accessing
legal services in the area of homelessness law, including geographical
factors;



Explore relevant agencies’ and their clients’ knowledge and understanding
of legal responses to homelessness, and the role of solicitor services in this
area, including their efficacy; and



Work with relevant service providers and service users to capture instances
where people have been unable to access a solicitor or other legal services.

Methodology
211. In common with most areas of law reviewed for the monitoring duty, there

is a lack of published information or pre-existing research upon which to
undertake analysis. In line with the approach taken for other topic areas
(aside from the research into the availability of legal services for people who
are deaf or hard of hearing), we used intermediary organisations to help us
understand the issues in this field, which was appropriate given the known
vulnerabilities of people who experience homelessness.

55

See the fourth monitoring report, available at
http://www.slab.org.uk/news/articles/fourth_monitoring_report.html
56 For more information see Shelter ‘Homeless People’s Rights,’
http://scotland.shelter.org.uk/get_advice/advice_topics/homelessness/homeless_peoples_rights;
Scottish Government ‘Operation of the Homeless Persons Legislation in Scotland: 2014-15, Summary
of current legislation,’ http://www.gov.scot/Publications/2015/06/7213/47.
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212. The research team undertook semi-structured interviews with key

stakeholders based on the research aims outlined above. Interviews took place
between 7 July and 31 October 2016 with 23 individuals from 17
organisations,57 as well as three individuals who had formerly experienced
homelessness.58 Seven organisations (10 interviewees) were solicitors or
advocates, five were third sector providers of support or advice, with one
local authority interviewed and the policy lead from the Scottish Government.
Most were based in either Glasgow or Edinburgh: 9 of the 17 organisations,
although two have a national reach. However, where geographical issues were
suggested as being a likely significant factor in the availability of legal
services we have sought to highlight these where appropriate.
213. Findings from the interviews were considered alongside a review of relevant

data and a short desk-based literature review.59
Key data
214. Official statistics60 on the number of homeless applications submitted to

local authorities under the statutory homelessness process (HL1 applications)
show a downwards trend in since 2008/09. The steep decline from 2010/11
coincides with an increasingly preventative approach being taken by local
authorities, including the introduction of Housing Options.

57

Interviewees included solicitors, those working with advice and advocacy agencies, charities, a
local authority, and a Scottish Government staff member.
58 Please note that we do not suggest these are a representative sample of people who have
experienced homelessness.
59 Whilst we have sought to focus on legal services and homelessness in Scotland, in some sections
we have included information from reports on England and Wales.
60
The HL1 statistics (Homelessness in Scotland) can be accessed from the Scottish Government’s
website, at http://www.gov.scot/Topics/Statistics/Browse/Housing-Regeneration/RefTables.
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Graph 18: Comparison of HL1 applications to intimations61 of grants of legal
assistance in relation to homelessness62
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215. Despite the declining numbers of homeless applications shown in Graph 18,

the number of legal assistance intimations has risen since 2010-11, mainly for
people living in Glasgow, where a number of law centres operate. Over the
same period, the number of firms submitting HLES intimations halved, from 96
in 2010-11, to 46 in 2014-15. This seeming contradiction is perhaps indicative
of a growing concentration of legal advice at the start of the homelessness
process, precisely to enable access to the application process.
The role of legal services
216. Every person who approaches a local authority seeking homelessness

assistance is entitled to make a homelessness application: the local authority
has an obligation to process that application and provide the applicant with a
decision.63 The first step in challenging a decision made by an authority is an
61

Advice and assistance (A&A) helps pay for advice from a solicitor on any matter of Scots law, civil
or criminal – for example, to try to settle a dispute without going to court, or to advise on whether
there is a legal case to take forward. Civil legal aid helps pay for a solicitor to act in court. It covers the
preparation work, as well as the hearing itself, and can provide funding for advocates and experts if
needed. Only a solicitor can grant advice and assistance (make an ‘intimation’) or submit an
application for civil legal aid.
62 Intimations for advice and assistance under legal aid for homelessness legal issues are coded
using the category code ‘HLES.’
63 There are very limited exceptions to this duty, including people who are subject to immigration
control. See the Code of Guidance on Homelessness, available here:
http://www.gov.scot/Publications/2005/05/31133334/33366
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internal review process, which does not require a solicitor. It would appear
from interviews that most legal interventions do not occur at this stage, but
are concentrated around enabling access to the homelessness process (i.e.
pre-application), or post-internal review. This is most often by challenging a
local authority decision through judicial review. This does require a solicitor
and an advocate if the case proceeds to raising of a petition.
Accessing legal services
217. The two key questions in an assessment of the availability of legal services

are:
1. Availability of legal services: are there legal service providers which are
available and willing to act?
2. Accessibility of legal services: are available services suitably accessible
for the person with the legal need?
218. This approach assumes that people in need understand that they have a

legal issue, for which legal services could provide a remedy and/or that they
can be advised of this by agencies they come into contact with. In the
context of an assessment of the availability of homelessness legal services, as
opposed to say family law services or conveyancing services, this assumption
was challenged by interviewees. It was reported that there was a lack of
awareness by people who were homeless of the duties owed to them and the
rights and challenges available to them.
219. The Legal Services Board, in research carried out in England and Wales,

considered how various civil problems, including homelessness, are perceived
and addressed by those experiencing them.64 They reported that a lack of
knowledge on how a professional might help was cited as a barrier most often
in relation to homelessness: 60% of people with homelessness issues were
found to have handled the problems ‘alone or informally’.
220. Even where persons are aware of their rights, they may nonetheless not

know how to find a solicitor. The vulnerability of many homeless people
exacerbates issues around legal capability within the general population.
221. Interviewees considered that many of the homeless people they had assisted

would face significant difficulties in accessing and then acting on the
information required to challenge a local authority on their own. This would
be particularly so for those homeless individuals who are particularly
64

LSB, 2016, Online survey of individuals’ handling of legal issues in England and Wales 2015, p77
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vulnerable or have more complex needs who are more likely to be impacted
by the difficulties outlined here.65
222. Support and advocacy agencies were seen as very important in the process,

particularly in linking people to relevant legal advice or providing support
when an individual goes to the local authority. However, a number of legal
service providers interviewed stated that in some cases, agencies may be less
likely to recognise the problem as a legal issue, and that knowledge of
homelessness legislation, local authorities’ duties, and associated remedies
was inconsistent.
223. For instance, it was reported that some agencies lack awareness of the

existence of judicial review. On occasions where referrals to legal services do
occur, some legal service providers noted that referral happens too late for
intervention to be most effective. Conversely, those advice providers
interviewed were content that they had the relevant skills and knowledge to
both carry out the bulk of work in this area and to refer effectively.
224. The lack of awareness of legal rights and the vulnerabilities of homeless

people suggests that there may be people with possible challenges who do not
pursue them.
Availability of legal services
225. While interviewees were clear that there may be people with possible

challenges who do not pursue them, there was a more mixed picture from
interviewees as to whether there are existing problems with the availability of
legal services and thus currently existing unmet legal need; i.e. whether there
are cases in which a person does seek a solicitor for a homelessness issue,
actively seeks to fulfil this legal need, but is unable to find one willing to act
for them.
226. The legal service providers we interviewed stated that they do not turn

people away. More broadly, we were unable to identify any specific examples
of an individual being unable to access legal services for homelessness.
However, SLAB data shows multiple local authorities in which there appears to
be no legally-aided activity in this area of law.
227. We conclude that there do not appear to be existing systemic issues with

the availability of legal services in relation to homelessness, but that there is

This is not unlike other areas of law – e.g. immigration and asylum – in which whilst a large number
of those using legal services may be ‘vulnerable’, but in which others may be quite able to navigate
processes on their own.
65
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a risk that there is such an issue in local authority areas where there is
currently no recorded activity. The risk may be reduced by either local
homelessness practices or advice agency activity.
Accessibility of legal services
228. Interviewees reported a number of reasons why an individual might not

access legal services, even where they are aware of them and there are
relevant services available. These reasons related primarily to the prevalence
of multiple and complex needs in the homeless population.
229. A number of interviewees suggested that the stigma associated with

homelessness may present significant barriers to the uptake of legal services.
A number of possible barriers were identified:


In this context, it was reported that perceived ‘power imbalances’ can act
as a barrier to homeless people accessing a service: formal office
environments and styles of dress, as well as linguistic and communication
issues can highlight a gulf in circumstances, and deter people from accessing
a service.



Misconceptions were also seen as playing a role in reluctance to access
services. For instance, it was suggested that solicitors were seen as part of
the ‘establishment’, with those who had previously experienced
homelessness reporting a reluctance to become involved in another
‘system’. In particular, legal services were stated to be associated with
criminal defence, rather than civil issues.



A further barrier was the perceived cost of legal services, with interviewees
reporting that solicitors are thought of as expensive and that there is not a
high awareness of the availability of legal aid for homelessness. LSB
research confirms this, showing that “assumed cost was comparatively more
important in relation to issues such as […] homelessness.”66

230. In terms of overcoming some of these barriers, interviewees, particularly

legal service providers, spoke of the importance of providing non-conventional
models of legal service provision in this area of law. The law centres providing
the bulk of legally-aided service provision in this area of law reported
operating using active outreach and running projects set up to specifically
provide legal services to homeless individuals. Flexibility and informality were
seen as important, as was relationship building, and having links with a broad

66

LSB, 2016, Online survey of individuals’ handling of legal issues in England and Wales 2015 p7.
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network of joined-up service provision, for instance support and advocacy
workers, or links across to health, social work, and addiction services.
231. SLAB’s data shows that the practice of homelessness law is more clustered

in the law centre sector than previously, the number of non-law centre firms
providing A&A in this area consistently is declining. Law centres reported that
it was very rare, if ever, that they could refer a homelessness case to a
solicitor in private practice.
Efficacy of legal services
232. Legal remedies for homelessness can be very effective. Most interviewees

argued that when legal services are accessed, the outcomes achieved by
people who are making homelessness applications are routinely better than
those in instances where legal services have not been accessed, at all stages
in the process. This was particularly the case in relation to gaining access to
the application process, and the consequent provision of temporary
accommodation. Solicitors we interviewed also suggested that legal services
were more effective when in comparison to assistance provided by other
advice providers. This was linked directly to the specific remedies available:
solicitors can more credibly threaten legal action through judicial review.
233. A second element of legal services is the focus on a rights-based approach

seeking the enforcement of legal rights, rather than one based more loosely
on an advocacy or a social care model. Notwithstanding this there are few
judicial reviews before the Court of Session, with most cases settling before
proceedings are instigated. The broader impact of this is the lack of a legal
precedent set by a judicial decision that could more fundamentally change
the practices that interviews reported as resulting in legal need in the first
place.
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Conclusions
There is a lack of knowledge
and awareness amongst
people who are homeless.

Interviewees were clear that people who are homeless
will often lack knowledge about their rights; local
authorities’ specific duties; and the remedies available to
them.
It was suggested that more demand for legal services in
relation to homelessness could be forthcoming if
awareness of rights and legal services’ role was raised.

Homeless people may face
accessibility barriers even
when they do seek legal
services.

People who are homeless may be reluctant to engage with
standard legal service provision for a number of
(subjective) reasons, including the stigma/shame around
their situation and associated imbalance of power,
misconceptions around cost or what solicitors do, and
reluctance to engage with new services beyond their
immediate networks.
The main legal service providers by volume are law
centres, who have adapted their service provision to
overcome these barriers.
Whilst overall levels of homelessness represented in the
HL1 figures show a sustained decline over time, the
contrasting growth in relevant legal assistance intimations
suggests that there remains significant scope for legal
intervention, particularly in the central belt.

However, there is little
evidence of systemic
availability problems where
people with a problem
cannot find a solicitor.

In terms of the core remit of the monitoring duty, the
research found little evidence, including no specific
instances of problems, to suggest there is unmet need for
legal services.
Whilst there are important geographical variations and
distinctions by type of firm acting, we do not conclude
that there are systemic availability issues which reflect
people actively seeking legal services but being unable to
access them. However we recognise that the clustering of
services in certain areas may pose a risk that systemic
issues may arise.

Where engaged, legal
services are effective in
achieving positive outcomes

There was broad agreement that where legal services are
engaged, the outcomes they achieve for people who are
homeless are positive at the individual level.
The specific importance of legal service provision – as
opposed to other sources of advice/advocacy – is
increased by the centrality of judicial review.
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Appendix 1: Interpretation of Legal Services (Scotland) Act 2010
AVAILABILITY OF LEGAL SERVICES
Section 141 of the 2010 Act introduces new responsibilities for SLAB in relation to
monitoring and advising Scottish Ministers as to the availability of legal services in
Scotland.
The provisions amend section 1 of the 1986 to introduce a new general function on
SLAB to monitor the availability and accessibility of legal services in Scotland. The
definition of legal services is broad, beyond legal services that are publicly funded
and indeed beyond those providing by lawyers. In carrying out this function, the
Act specifies that SLAB should make reference to relevant factors relating to urban
and rural areas.
The 2010 Act also amends section 2 of the 1986 Act by providing a new power for
SLAB to provide advice to Scottish Ministers as we consider appropriate in relation
to the availability and accessibility of legal services.
Finally, section 3 of the 1986 Act is amended to give SLAB the duty to give the
Scottish Ministers such information as they may require relating to the availability
and accessibility of legal services. There is no fixed time period during which this
must be done, such as via an annual report, the provision only stating that SLAB
must from “time to time” give Scottish Ministers the information they require.
To assist in meeting these requirements, the section 142 of the 2010 Act also
amends section 35A of the 1986 Act to place a duty on a number of bodies to
provide SLAB with such information as it may reasonably require. The requirements
are not specified beyond that definition. The three bodies are the Law Society, the
Faculty and the Scottish Courts Service.
What type of services does the duty cover?
The definition of legal services in the Act is extremely broad. It is given in section
3:
3

Legal services
(1)For the purposes of this Act, legal services are services which consist of
(at least one of)—
(a) the provision of legal advice or assistance in connection with—
(i) any contract, deed, writ, will or other legal document,
(ii) the application of the law, or
(iii) any form of resolution of legal disputes,
(b) the provision of legal representation in connection with—
(i) the application of the law, or
(ii) any form of resolution of legal disputes.
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However, the explanatory notes to the Act clarify that, other than the Part of the
Act relating to confirmation and will writing services, “the Act is restricted to legal
services provided by businesses involving legal professionals (meaning solicitors,
advocates, licensed conveyancers and executry practitioners, and those with rights
to conduct litigation and/or rights of audience by virtue of section 27 of the Law
Reform (Miscellaneous Provisions) (Scotland) Act 1990 (“the 1990 Act”))”.
It appears reasonable to interpret legal services for the purposes of our duty in line
with the explanatory notes, so it is not quite as broad as section 3 might on first
reading imply. Nevertheless, the duty is clearly not restricted to those legal
services funded by SLAB or other public funders. It therefore includes privately
funded services, whether provided to individuals or bodies corporate, and legal
services such as conveyancing, insolvency and other private or public client work
that would not normally fall within the scope of legal aid.
What is the intention behind the provisions?
While SLAB is not required to monitor access to justice per se, the Policy
Memorandum to the Bill explicitly links the monitoring duty to the regulatory
principle of promoting access to justice. It states that section 96 (as it was
numbered in the Bill) provides that SLAB must monitor availability of legal services
and if it considers that to be inadequate it may report that to Scottish Ministers.
These provisions are also directly linked to the Equal Opportunities section of the
Policy Memorandum, in which it is stated that there are a range of areas of law
where the current legal services market may not be operating effectively including
family law, employment and social welfare law.
This suggests that the new requirements go beyond a mere counting of providers,
perhaps involving an assessment of the adequacy of such provision. This would
then equip SLAB to advise Ministers as to any lack (or possibly also excess) of
supply.
However, we have always been wary in the past of offering any assessment as to
the adequacy or otherwise of a given level of supply. Our existing supply mapping
work measures change over time and differences between areas of the country in
terms of number of suppliers and their level of publicly funded activity. This
enables us to assess whether some areas (of law or geography) are out of kilter
with the norm, thereby suggesting a potential access to justice problem. We have
steered away from declaring categorically that any particular part of the country
or area of law has adequate supply, as some individuals may always be unable to
access the services they need for a range of complex reasons.
As such, while we can identify trends and areas of potential difficulty, such as
where the number of suppliers looks low relative to other areas, it is unlikely that
we will be able to reach firm conclusions about the objective adequacy of any
particular level of availability or accessibility. We would suggest that it is not
realistic for us to approach the performance of this function on the basis that we
will somehow define adequacy and develop tools to measure the availability and
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accessibility of services against this standard. Instead, we think it sufficient (and in
keeping with Parliament’s intention) that we put in place mechanisms to enable us
to identify actual instances of inadequate access or levels of supply that appear
likely to increase the risk of this happening.
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Appendix 2: High level assessment of systemic problems with access to legal services

Type of law

Level 1
Crime prosecution

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2
Contentious

Level 3
Non-sexual crimes of
violence

1

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red

Sexual offences

1

1

1

Crimes of dishonesty

1

1

1

Fire raising, vandalism
etc.

1

1

1

Other crimes (including
drugs)

1

1

1

1
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Type of law

Level 1

Crime defence

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Contentious

Level 3
Miscellaneous offences

1

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red

Motoring offences

1

1

1

Non-sexual crimes of
violence

1

1

1

Sexual offences

1

1

1

Crimes of dishonesty

1

1

1

1
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Type of law

Level 1

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

1

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1

Other crimes (including
drugs)

1

1

1

Miscellaneous offences

1

1

1

Motoring offences

1

1

1

1

1

1

1

1

1

Level 3
Fire raising, vandalism
etc.

Road traffic accidents
Reparation

Contentious
Injury at work

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red
1
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Type of law

Level 1

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Slips and trips

Wills, trusts
and executry

Conveyancing

Noncontentious

Noncontentious

1

1

Level 3
Clinical negligence

Contentious

1

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red
1
1

Professional negligence

No assessment possible with currently available data.

Other negligence

No assessment possible with currently available data.

Contested executry

1

1

1

Wills

1

1

1

Trusts

1

1

1

1

1

1

1

1

1

1

1

1

Executry and estate
administration
For commercial
properties
For residential
properties
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Type of law

Level 1

Family and
relationships

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Contentious

Level 3
Children (e.g., care
proceedings)

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red

1

2

2

Divorce and separation

1

1

1

Protective orders
(domestic abuse)

2

2

4

1

1

1

1

1

1

2

1

2

1

1

1

Protective orders
(relationship disputes
or relationship
breakdown)
Protective orders
(neighbour disputes)
Protective orders (antisocial behaviour orders)
Protective orders (antisocial behaviour
notices)
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Type of law

Level 1

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Noncontentious

Contentious
Property,
construction
and planning
Noncontentious

Level 3
Protective orders
(protect adults from
harm)
Children (e.g.,
adoption)
Landlord and tenant
problems
Repossession (rented
property)
Repossession (owned
property)
Homelessness
Boundaries and rights
of way
Planning applications
Landlord and tenant
(e.g., drawing up
contracts)
Other reasons for
drawing up contracts

1

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red
1

No assessment possible with currently available data
1

1

1

3

1

3

3

2

6

3
1

2
1

6
1

1

1

1

1

1

1

1

1

1
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Type of law

Level 1

Employment
(excluding
injury at
work)
Immigration
and
nationality

Consumer
problems

67

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Contentious67
Noncontentious
Contentious
Noncontentious

Contentious

Level 3
Property finance
Property leasing
Planning applications
Pensions
Unfair dismissal
Redundancy
Pensions
Establishing and
maintaining contracts
Immigration and asylum
National insurance
details, visa
applications
Sale of goods and
services
Hire purchase
agreements
Time shares

1
1
1

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1
1
1

2

1

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red
1
1
1

1

No assessment possible with currently available data
No assessment possible with currently available data
1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

This assessment was undertaken prior to the introduction of The Employment Tribunals and the Employment Appeal Tribunal Fees Order 2013.
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Type of law

Level 1

Welfare and
benefits

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Contentious

Noncontentious

Human rights

Contentious

Level 3
Motor vehicles
Community care
Education
Benefits (including
housing benefits)
Mental health: Stirling
Mental health:
Clackmannanshire
Mental health: West
Dunbartonshire
Mental health: other
areas
Applications for
benefits
Civil liberties
Actions against the
police
Discrimination
(excluding
employment)

1
1
1

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1
1
1

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red
1
1
1

No assessment possible with currently available data
5

1

5

5

1

5

5

1

5

1

1

1

No assessment possible with currently available data
No assessment possible with currently available data
1

1

1

No assessment possible with currently available data
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Type of law

Level 1

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Contentious
Intellectual
property
rights
Noncontentious

Contentious
Corporate
taxation

Corporate
structuring
and finance

Noncontentious
Noncontentious

Level 3
Human Trafficking
Patents
Trademarks
Copyright
Confidentiality
IT
Patents
Trademarks
Copyright
IT
Indirect taxation
Property taxation
International taxation
Indirect taxation
Property taxation
International taxation
Mergers and
acquisitions
Joint ventures

1
No
No
No
No
No
No
No
No
No
No
No
No
No
No
No

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
2

assessment
assessment
assessment
assessment
assessment
assessment
assessment
assessment
assessment
assessment
assessment
assessment
assessment
assessment
assessment

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red
2

possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data

No assessment possible with currently available data
No assessment possible with currently available data
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Type of law

Level 1

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Contentious
Other
business
affairs

Noncontentious

Other

Contentious

Level 3
Public takeovers
Privatisations
Issuance of securities
Corporate insolvency
Infringement of
contracts
Competition and
regulatory issues
(including work for
charities, corporates
and government
bodies)
Environmental
Licensing
Procurement (including
work for both
corporates and
government bodies)
Licensing
Business registration
Defamation

No
No
No
No

assessment
assessment
assessment
assessment

Reports of actual
Exposure
instances of
[Probability x
problems with access Reports]
1 (no reports) –
1–4 Green
5 (consistently
5-14 Amber
reported systemic
15-25 Red
access problems)
possible with currently available data
possible with currently available data
possible with currently available data
possible with currently available data

No assessment possible with currently available data

No assessment possible with currently available data

No assessment possible with currently available data
No assessment possible with currently available data
No assessment possible with currently available data
No assessment possible with currently available data
No assessment possible with currently available data
1
1
1
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Type of law

Level 1

Assessment
Probability that a
systemic access
problem is occurring
1 (low) –
5 (high)
Level 2

Noncontentious
Debt
Other public
and
administrative
law

Contentious

Contentious

Level 3
Compensation arising
from fraud
International or crossborder actions
Personal taxation
Personal taxation
Debt management
(debtor)
Debt collection
Judicial review
(housing)
Public inquiries

1

Reports of actual
instances of
problems with access
1 (no reports) –
5 (consistently
reported systemic
access problems)
1

Exposure
[Probability x
Reports]
1–4 Green
5-14 Amber
15-25 Red
1

No assessment possible with currently available data
No assessment possible with currently available data
No assessment possible with currently available data
1

2

2

1

1

1

2

2

4

1

2

2
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Appendix 3: AJRG terms of reference

Access to Justice Reference Group
Terms of Reference
1.

Purpose

1.1

The dual purpose of the Access to Justice Reference Group (AJRG) is to:
o assist the Scottish Legal Aid Board (SLAB) to discharge its function under
the Legal Services (Scotland) Act 2010 to monitor the availability and
accessibility of legal services in Scotland, with reference to relevant
factors relating to urban and rural areas.
o assist SLAB and Scottish Government to gather stakeholder views on work
related to Strategic Planning and Coordination of Publicly Funded Legal
Assistance

2.

Context: monitoring availability and accessibility of legal services

2.1

The AJRG will form part of SLAB’s undertakings to discharge the new
function:
 Analysing SLAB’s data on trends in legal assistance and supply
 Supplementing this with other sources of data about legal services,
including information that may be requested of the Law Society of
Scotland, the Faculty of Advocates and the Scottish Court Service,
 Seeking the views of stakeholders, including service providers and
users.

3.

Role of Group and Members: monitoring availability and accessibility of
legal services

3.1

The AJRG is a group of bodies with a shared interest in, and experience of,
the provision or use of legal services. Its role is to help define the scope of
legal service, provide information and insight into access to legal services
and to review data prepared and gathered by SLAB and others on these
matters.

3.2

The AJRG will take the role of a reference group and its specific tasks will
include:





Providing insight on data and reports prepared by SLAB and others,
including the relation to the wider social and economic context within
which legal services are sought and provided;
Suggesting sources of information or data on access to legal services;
Providing information about access to legal services;
Reviewing the work plan for the Group.
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3.3

The Scottish Legal Aid Board will chair the Group.

4.

Scope: monitoring availability and accessibility of legal services

4.1

The scope of the AJRG’s work is to assist SLAB in monitoring the availability
and accessibility of legal services, which is broadly defined in the Legal
Services (Scotland) Act.

4.2

The duty is not restricted to those legal services funded by SLAB or other
public funders. It therefore includes privately funded services, whether
provided to individuals or bodies corporate, and legal services such as
conveyancing, insolvency and other private or public client work that would
not normally fall within the scope of legal aid. The policy memorandum for
the Act directly links the monitoring duty to areas of law where the current
legal services market may not be operating effectively, including family
law, employment and social welfare law.

4.3

The work of the AJRG will have an operational focus and assist SLAB to
identify actual instances of problems with access or levels of supply that
appear likely to increase the risk of this happening. The group will not be
expected to reach firm conclusions about the objective adequacy of any
particular level of availability or accessibility.

5.

Context: Strategic Planning and Coordination of Publicly Funded Legal
Assistance

5.1

A programme of work to enhance Strategic Planning and Coordination of
Publicly Funded Legal Assistance is underway, implementing priority
actions to develop the framework of good practice principles for funders of
advice services. SLAB has been asked by the Justice Board to lead on this
work.

5.2

Implementation of the principles in the funders framework will be taken
forward collaboratively by the sector as a whole, with the Improvement
Service, SLAB and Scottish Government providing dedicated resource to
support progress on priority areas.

5.3

Additionally, the Justice Board has identified that future work should
include developing links with the health sector and exploring the
interrelationship between civil and criminal justice.

5.4

Work in relation to Strategic Planning and Coordination of Publicly Funded
Legal Assistance is only considering civil problems or disputes.

6.

Role of Group and Members: Strategic Planning and Coordination of
Publicly Funded Legal Assistance
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6.1

The AJRG is a group of bodies with a shared interest in, and experience of,
the system of access to civil justice. Its role is to provide insight into
Strategic Planning and Coordination of Publicly Funded Legal Assistance and
to review reports prepared by SLAB.

6.2

The AJRG will take the role of a reference group and its specific tasks will
include:





Providing insight on data and reports prepared by SLAB and others,
including the relation to the wider social and economic context within
which the system of planning, funding and access to civil justice
operates;
Suggesting sources of information and evidence on elements of the
system of access to civil justice;
Offering views on plans prepared by SLAB and others to take forward
Strategic Planning and Coordination of Publicly Funded Legal Assistance.

6.3

The Scottish Legal Aid Board will chair the Group.

7.

Scope: Strategic Planning and Coordination of Publicly Funded Legal
Assistance

7.1

The scope of the AJRG’s work is to assist SLAB and Scottish Government
take forward actions under Strategic Planning and Coordination of Publicly
Funded Legal Assistance by providing stakeholder views.

7.2

Strategic Planning and Coordination of Publicly Funded Legal Assistance is
only considering civil problems or disputes. Advice to businesses or other
bodies and privately funded advice services, are excluded from scope.

7.3

The work of the AJRG will be wide-ranging, including operational, strategic
and policy issues in relation to Strategic Planning and Coordination of
Publicly Funded Legal Assistance.

7.4

SLAB will update the AJRG periodically on wider developments in civil
justice reforms, drawing on reporting papers presented to the Justice
Board.

8.

Members

8.1

The AJRG will be made up of the following members:






The Scottish Legal Aid Board (Chair)
Citizens Advice Scotland
Equality and Human Rights Commission
Faculty of Advocates
Law Society of Scotland
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Money Advice Scotland
Scottish Association of Law Centres
Scottish Court Service
Scottish Government
Scottish Women’s Aid
Professor Alan Paterson
LawWorks Scotland

9.

Meetings

9.1

Meetings will be convened two or three times per year. The first meeting
will take place on 29 June 2011 with future meetings to be convened
thereafter.

9.2

The secretariat function will be carried out by SLAB. SLAB will aim to send
out agendas and papers at least five working days before meetings.
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