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Diet of Taxation: 7 November  2023 @ 2.30pm

Auditors Reference: LB-76-23-24

The Auditors attention is respectfully drawn to the following Points of Objection made by 
the Scottish Legal Aid Board in relation to the expenses incurred by the Safeguarder, in
the Guardianship of 

Provision for taxation

1. In  terms  of  the  interlocutor  13  October  2022,  was  appointed  to 
safeguard the interests of the applicant and to convey her views in 
the  form  of  a  Guardianship  report  to  the  Court.  The  applicant,  who  is  a  legally 
assisted person,  was found liable for the reasonable costs and outlays incurred by 
the Safeguarder.

2. The  Safeguarders  reasonable  costs  are  therefore  chargeable  as  an  outlay  in  the 
nominated solicitors legal aid account in terms of regulation 4 of the Civil Legal Aid
(Scotland)(Fees)  Regulations  1989  (hereinafter  referred  to  as  the  “Civil  Fees 
Regulations”),  which  makes  provision  for  “outlays  as  shall  be  determined  by  the 
Board to be reasonable remuneration for work actually, necessarily and reasonably 
done and outlays actually, necessarily and reasonably incurred, for conducting the 
proceedings  in  a  proper  manner,  as  between  solicitor  and  client,  third  party 
paying.”

3. Regulation 12 (1) of the Civil Fees Regulations, provides that where any  question or 
dispute arises between the Board and a solicitor or counsel as to the amount of fees 
or  outlays  allowable  to  the  solicitor,  or  as  to  the  amount  of  fees  allowable  to 
counsel,  from  the  Fund  under  these  Regulations,  other  than  regulation  11,  the 
matter shall be referred for taxation by the auditor.

4. Regulation  12  (2)  of  the  Civil  Fees  Regulations,  provides  for  a  reference  to  the 
auditor under paragraph (1) at the instance of the solicitor concerned or, where the



 

 
 

  
 

  
  

    
 

 
 

 
 

  
 

 

 

  
 

 
 

 

 

 
  

 
 

    

   
     

 
 

  
 

 

   
 

question or dispute affects the fees  allowable to counsel, of the counsel concerned,
or of the Board, and the auditor shall give reasonable notice of the diet of taxation
to the solicitor or counsel as appropriate and to the Board.

5. The reference in regulation 12  (2) to the ‘solicitor concerned’ is to the ‘nominated 
solicitor’.  It is recognised that the Safeguarder is not the ‘nominated solicitor’ but 
nevertheless  SLAB  would,  in  the  particular  circumstances  of  this  case,  have  no 
objections for this matter to proceed to taxation in terms of regulation 12  (1)  of the 
Civil Fees Regulations  as if it was a  reference  by the nominated solicitor.

Basis of payment in legal aid cases

6. There is no statutory fees or charges prescribed for regulating the work carried out 
by  a  Safeguarder  in  the  preparation  of  a  Guardianship  report.  The  Safeguarder  is 
entitled to be paid a fair and reasonable fee.  That applies regardless of whether the 
account is payable by the legal aid Fund or is  payable on an agent and client, client 
paying  basis.

7. SLAB  are  responsible  for  payment  of  the  overwhelming  majority  of  Safeguarder 
accounts  and  a  significant  number  of  other  court  appointed  Reporters.  As  the 
stewards  of  public  funds  and  mindful  of  the  need  to  bring  an  element  of 
transparency and certainty as to the basis of payment for such cases a number of 
taxations took place across various sheriffdoms in the  1990’s and early 2000’s. For 
the  best  part  of  30  years  it  is  acknowledged  that  in  cases  where  the  costs  of  a 
Safeguarder (or Reporter)  was  payable from the legal aid Fund,  SLAB allowed  the 
author of the report the option to charge having regard to the Table of Fees under 
either:-

 Chapter  III  of  the  Act  of  Sederunt  (Fees  of  Solicitors  in  the  Sheriff  Court)
which has now largely been superceded by Schedule 1 of the Act of Sederunt
(Taxation of Judicial Expenses Rules) 2019; or

 The  Table of Fees for Conveyancing and General Business  recommended by 
the Council of the Law Society of Scotland,  subject to a  negative weighting
of 20% applied to the costs involved in the preparation of the Report and 15%
in respect of all other work.

8. On a strict interpretation,  it is accepted  that neither of those Tables  of Fees applies 
to the type of work undertaken by a Safeguarder  as an officer of the court  in the 
preparation of  a  Guardianship report but nevertheless they  provided  a reference  
from  which  you  could  helpfully  look for  guidance in  arriving  at a reasonable fee.

9. The application of negative weighting  in relation to cases charged under the  Table 
of Fees for Conveyancing and  General Business arises  from the reported decision of 
Sheriff Palmer in the case  Linda Mary Henderson v James Henderson  (1994 SCLR,
553)  (Appendix 1)  wherein he states at page 58  “Given that we are not in the realm
of professional services, it seems to me obvious, unless exceptional circumstances
exist,  that,  if  the  General  Table  is  to  be  looked  at  for  guidance,  considerable
negative weighting is appropriate, given that if one was  to apply the criteria stated
in  paragraph  4  of  [chapter  1]  referred  to  herein,  then  arguably  only  the  sub-
paragraphs (e) ‘the time expended’ and (g) ‘the place where and the circumstances
in  which  the  services  or  any  part  thereof  are  rendered,  including  the  degree  of
expedition required’,  would in all probability apply”.



 
 

 
 

 

 

 
 
 

 

  
 
 

 

 

 
 
  

  
  

 

 
 
  

 

  

 
 

 

Question or dispute which is the subject of taxation

10. The Safeguarder in the particular circumstances of this case has elected to charge 
on the basis of the Table of Fees for Conveyancing and General Business. That Table 
of Fees was  abolished  in 2005. This followed a decision by the European Commission 
on 24th June 2004, which  found  that the recommended minimum scale applied by 
the  Order  of  Belgian  Architects  ran  contrary  to  European  Competition  Law.  The 
recommended  fee  scales  published  by  the  Law  Society  of  Scotland  used  broadly 
similar principles and were therefore revoked to avoid a similar prohibition decision 
and fine that had been levied to the Order of Belgian Architects.

11. The abolition of the Table of Fees for Conveyancing and General Business no doubt 
created  a  bit  of  a  vacuum.    Solicitors  had  undoubtedly  become  used  to  its
application, as for many years it had operated as the way much work was charged,
having as it did, the backing of the Law Society  of Scotland.   There is no doubt that
despite  the  formal  abolition,  for  some  years  and  albeit  informally,  the  table
provided  a reference point for  solicitor  charges, as  many felt  there was no other
useful  reference at least that  did not run the risk of friction or challenge.

12. It was probably on that basis that the option to charge on either basis as  outlined
in paragraph 7,  in legal aid cases  continued until the 20 April 2017, when the 
Auditor of Edinburgh Sheriff Court was invited to tax three Guardianship reports 
which had been prepared by two different Safeguarders in the cases of  JM and 
others  (Appendix 2). Although the sole issue which was the subject of taxation in 
those cases was the relevant charge out rate for the preparation of the reports,
the Safeguarders had also elected to charge on the basis of the Table of Fees for 
Conveyancing and General Business. In arriving at his decision the auditor stated 
that  “In my view the basis of charging in terms of the old General Table of Fees is 
historic and should not apply now”.  He concluded  “that on the balanced view 
equity would be served were I to apply charge out rates similar to what is allowed 
in the Table of Fees for solicitors in the sheriff court”.

13.  The inertia that lead to the tables use long after its abolition was, in my view,
  sensibly halted in Edinburgh, but it continued on elsewhere, and SLAB  intend to
  address that,  particularly  now that in modern times the trend is, as I understand
  it,  away from the historical  geographical variations that resulted in different
  practices being supported by different  auditors in different locations.  Greater
  consistency of application across the country will very helpfully set the tone for a
  wider national approach.

14.  Although the  current  unit rate, which is the equivalent of  £180.00 per hour under
  Schedule 1 of the Act of Sederunt (Taxation of Judicial Expenses Rules) 2019, is
  higher than the last recommended hourly rate of £130.00  which was prescribed
  under the Table of Fees for Conveyancing and General Business before it was
  abolished in 2005, accounts continue to be charged on the latter basis due to the
  significantly enhanced fee that becomes chargeable for the framing of the report.

That entry will invariably be the single largest charge in any account as chapter  3,
paragraph 1(i)  of that Table  made provision  for a drawing fee equivalent to 5 units 
or £65.00 per sheet (or £52.00 per sheet after the 20% negative weighting
reduction is applied) in comparison to the £22.50  per sheet that is now payable 
under Schedule 1 of the Act of Sederunt (Taxation of Judicial Expenses Rules) 
2019.



15. In this particular case upon receipt of the Safeguarders account we have rejected 
the account in accordance with the Edinburgh auditors decision in JM and others 
that “charging in terms of the old General Table of Fees is historic and should not 
apply now” and invited her to reframe the account having regard to the fees 
prescribed under Schedule 1 of the Act of Sederunt (Taxation of Judicial Expenses 
Rules) 2019. 
 

16. The 2019 Act of Sederunt is itself a fee regime for solicitors which has been 
developed in modern times under the auspices of the Lord President, the Scottish 
Civil Justice Council and its Costs and Funding Committee in the context of court 
work, and the charges that are recoverable from a paying party of “expenses as 
are reasonable for conducting the proceedings in a proper manner” which is 
broadly consistent with the test that must be applied in this case in regulation 4 of 
the Civil Fees Regulations  to allow “outlays actually, necessarily and reasonably 
incurred, for conducting the proceedings in a proper manner” albeit as between 
solicitor and client, third party paying.  Whilst recognising that it does not, on a 
strict interpretation, regulate the work carried out by a Safeguarder in the 
preparation of a Guardianship report it nevertheless represents an appropriate and 
up to date model for fee assessment for the way work is now done.   It is a table 
for which the rate is regularly reviewed and uprated to ensure it remains as an 
appropriate basis for remuneration. 

  
17. Mindful that the Table of Fees for Conveyancing and General Business was abolished 

in 2005, and aside from any consideration that also arise in modern times as to the 
fit of the table with the way work is now done, as well as  in accordance with the 
former Edinburgh auditors decision I would respectfully submit it is no longer helpful 
to draw guidance from an historical Table of Fees in arriving at a reasonable fee and 
would invite you to tax the account having regard to the fees prescribed under 
Schedule 1 of the Act of Sederunt (Taxation of Judicial Expenses Rules) 2019.   

 
 
Enclosures:- 
 

 Appendix 1 - Linda Mary Henderson v James Henderson (1994 SCLR, 553). 

 Appendix 2 - Auditor of Edinburgh Sheriff Court in the case of JM and others, 20 
April 2017.  
 
 

 
                                                                                      IN RESPECT WHEREOF 
 
 
                                                                                       Steven Carrie 

 
 
        Steven Carrie 
                                                                                       Senior Technical Specialist 
                                                                                       Thistle House, 
                                                                                       91 Haymarket Terrace, 
                                                                                       EDINBURGH EH12 5HE 
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RESPONSE TO POINTS OF OBJECTION  
 

lodged by 
 

THE SCOTTISH LEGAL AID BOARD 
 

In relation to expenses incurred by the Safeguarder, in the Guardianship of  
– EDI-AW16-19 

 
DIET OF TAXATION – Tuesday, 7 November 2023 @ 2.30pm 

 
AUDITORS REFERENCE – LB-76-23-24 

 
 
Alex Quinn & Partners Ltd, Law Accountants, have been instructed by Solicitor, 
to represent her interests as Safeguarder at Taxation. 
 
The Auditor’s attention is respectfully drawn to the following responses to the Points of 
Objection lodged: 
 
 
PROVISION FOR TAXATION: 
 
The Safeguarder takes no issue with the submissions made in relation to the taxation process. 
 
 
BASIS OF PAYMENT IN LEGAL AID CASES: 
 
It is accepted and acknowledged that there is no statutory basis for feeing work undertaken by 
Safeguarders or Reporters.  The Safeguarder or Reporter is entitled to be paid a fair and 
reasonable fee for the work undertaken. 
 
We note the Board’s concession that they have, for the best part of 30 years, allowed Reporters 
and Safeguarders to charge in terms of the Act of Sederunt (Fees of Solicitors in the Sheriff 
Court), now (Taxation of Judicial Expenses Rules) 2019, or on a solicitor/client, third party 
paying basis assessed in terms of the former General Business Table of Fees for Conveyancing 
and General Business subject to negative weighting as highlighted by SLAB. 
 
The application of negative weighting was applied to reflect the fact that this was not strictly a 
solicitor client/client paying situation, following the decision referred to by SLAB, that practice 
was accepted and adopted as between SLAB and Safeguarders/Reporters generally. 

 

 
 
 
 



QUESTION OR DISPUTE WHICH IS THE SUBJECT OF TAXATION: 
 
 
There are a number of issues of fundamental importance to the approach to taxation of the 
Safeguarder’s costs as follows: 
 

1.  The Table of Fees for Conveyancing and General Business have not been in force for 
nearly 30 years.  It was abolished, following the decision of the European Commission 
in relation to the Order of Belgian Architects to reflect the fact that it was no longer 
appropriate for a professional body to provide recommended fee scales.  Following 
abolishment of the Table, solicitors were free to charge at such rates that were 
considered appropriate for the work undertaken based on expertise, specialism, 
importance, value etc.  A substantial number of solicitors, to this day, continue to utilise 
the guidance previously available in the General Business Table in applying the agreed 
rates to ensure that any fee brought out is fair and reasonable to both the solicitor and 
the client.  To this day, many firms of solicitors, have, and continue to, adopt the basis 
for feeing set out in the former General Business Table.   They are not charging under 
the Table of Fees for Conveyancing and General Business, as that does not exist.  There 
is however a wide acceptance throughout the profession, that this is a fair and 
reasonable approach to feeing. 

 
2. Similarly, with Safeguarders and Reporters there is a clear acceptance between them 

and SLAB that the approach to feeing utilising the former General Business Table as a 
basis for applying the agreed rate, is a reasonable approach to feeing such work.  As 
indicated by SLAB the practise of charging this way has been accepted as reasonable 
for the last 30 years or so and continues to be accepted as reasonable to this day whereby 
SLAB continue to pay Safeguarders on this basis. 
 

3. Any suggestion that the fees are being charged in terms of the Table of Fees for 
Conveyancing and General Business is inaccurate. As a matter of fact, there is no such 
Table.  There is however a convention or practice whereby the former table is used as 
a template, in essence to ensure that a fair and reasonable fee is brought out, and in 
particular to ensure that inefficiency is not rewarded by charging solely on a time basis. 
 

4. The approach to Safeguarders and Reporters fees over the past 30 years has therefore, 
more accurately been to charge in terms of the former General Business Table at a unit 
rate of £13.00.  As noted that has been a practice and approach which has, and is 
accepted by SLAB as reasonable. 
 

5. The Table of Fees of Solicitor in the Sheriff Court, and it’s successor, The Taxation of 

Judicial Expenses Rules 2019, make clear that those Tables are applicable solely to 
taxations between parties.  This is not a party/party situation and the statutory Tables 
can therefore not apply unless there is an agreement between the payer and payee to 
accept payment on that basis. 
 



6. The decision of the Auditor dated 20 April 2017 referred to by SLAB in their Objections 
and included at Appendix 2, states, at the bottom of page 4: 
 

“I therefore concluded that on a balanced view equity would be served were I 
to apply charge out rates similar to what is allowed in the Table of Fees of 
Solicitors in the Sheriff Court.” 

 
What the Auditor does not state is that the Sheriff Court Table of Fees should be 
applied, but that a similar charge out rate (sic), should be applied.  In this case the fees 
were charged at £200 per hour and he in essence determined that £156 per hour would 
be reasonable.  Whilst that appears to be the crux of his decision, that is not the basis 
upon which he has taxed the account, thus he appears to have fallen in to error in that 
regard.  He further falls in to error in suggesting that charges are being rendered in terms 
of the Table of Fees for Conveyancing and General Business.  They are not.  The former 
Table is being utilised solely as a template at such rate as is considered appropriate. 

 
 

7. Whilst SLAB are suggesting that from April 2017 they have only allowed Safeguarders 
in Edinburgh to charge in terms of the Statutory Table of Fees for Solicitors in the 
Sheriff Court, that is factually not the case.  Safeguarders have continued to be paid by 
SLAB in terms of the former Table of Fees for Conveyancing and General Business at 
a unit rate of £130 per hour.  It is only very recently that SLAB appear to have adopted 
the approach to try and restrict this particular Safeguarder’s charges to the Table of Fees 
of Solicitors in the Sheriff Court. 

 
8. What is of significant concern is the approach being adopted by SLAB that only 

Safeguarders in Edinburgh should not be allowed the option to charge on either basis 
where Safeguarders and reporters elsewhere continue to be allowed the choice to charge 
either on the basis of the former Table of Fees for General Business or the Table of 
Fees for Solicitors in the Sheriff Court.  That approach is fundamentally flawed.  The 
Scottish Legal Aid Board is a national organisation.  It is wholly inappropriate for them 
to be applying different tests based on jurisdiction. 
 

9. The applicable test, as highlighted by SLAB in their objections at paragraph 6 is that 
the Safeguarder is entitled to be paid a reasonable fee.  On the basis they have been 
paying such accounts on this basis for nearly 30 years, and continue to pay accounts on 
this basis to this day, they cannot suggest that these charges are unreasonable. 
 

10. If one goes back to 1993 (30 years ago) and applies inflation, the rate of £130 per hour 
which SLAB considered reasonable then, in todays money, would be in the region of 
£275 per hour.  In essence, allowing for inflation, Safeguarders are being paid now at 
less than half of what was considered reasonable in 1993. 
 

11. If one considers the decision of the Auditor at Appendix 2, and applies the current 
judicial rate of £180 per hour which appears to be what the Auditor considers is 
reasonable to the template for charging as set out in the former Table of Fees for 



Conveyancing and General Business, which is recognised throughout the profession, 
and by SLAB, as a reasonable approach, one would, in our submission  bring out a 
reasonable fee for the work undertaken by the Safeguarder.  That would still reflect a 
marked reduction in what was considered reasonable in 1993 however it would bring 
out a fair and reasonable compromise fee moving forward. 
 

12. Finally, the importance of the input from a Safeguarder and the skill and expertise 
involved in preparation of Reports and providing input to the Court and other decision 
making bodies in relation to the welfare of vulnerable adults and children should not be 
underestimated.  The preparation of a report is not simply a framing exercise.  
Considerable thought and consideration requires to be given to the best interests of the 
vulnerable person.  This skill, expertise and importance are all issues which would 
justify an increase in a standard hourly rate and not a restriction. 
 

13. In our submission, it is the function of the Auditor, in taxing any account, to determine 
the reasonable fee applicable.  It is entirely within the Auditor’s discretion to increase 
a charge or rate on taxation as it is to modify that rate.  Against that background we 
would submit that the account should be taxed on the basis rendered but with an 
increased rate of £18 per unit to tie in with the decision of the Auditor to apply a similar 
rate to the Judicial Rate to the work undertaken. 

 
 
 
 
Alex Quinn & Partners Limited 
07/11/23  
 
 
 
















