AUDITOR SHERIFFDOM OF TAYSIDE, CENTRAL AND FIFE

AR & BD POINTS OF OBJECTION

for
THE SCOTTISH LEGAL AID BOARD
In the case of I 1531624420

Proceedings in relation to Part IV of the
Parole Board (Scotland) Rules 2001

Date of ABWOR grant — 19 March 2020
Authorised Expenditure - £2,250.00

Date & Time — 21 April 2021 @ 11:30am

1. Nature of proceedings

The solicitor has approved an application for Advice by way of representation (ABWOR) to a person
in relation to Parole Board proceedings. In terms of Regulation 1(2) of the Advice and Assistance
(Assistance by Way of Representation) (Scotland) Regulations 2003, a “Parole Board case” means a
case of a prisoner to which Part IV of the Parole Board (Scotland) Rules 2001 applies.

2. Reference to the Auditor

A reference to the Auditor has been made in the above case in terms of Regulation 18(4) of the
Advice and Assistance (Scotland) Regulations 1996 (“the 1996 regulations”):

“ If the solicitor is dissatisfied with any assessment of fees and outlays by the Board under paragraph
(3) above, he may require taxation of his account by the auditor; the auditor shall tax the fees and
outlays allowable to the solicitor for the advice and assistance in accordance with regulation 17 ,and
such taxation shall be conclusive of the fees and outlays so allowable”.

3. Statutory test of taxation and fees and outlays allowable

In terms of Regulation 17(1), of the 1996 regulations fees and outlays allowable to the solicitor upon
any assessment or taxation mentioned in regulations 18 and 19 in respect of advice or assistance
shall, and shall only, be

(a) fees for work actually, necessarily and reasonably done in connection with the matter upon
which advice and assistance was given, due regard being had to economy, calculated, in the
case of assistance by way of representation, in accordance with the table of fees in Part | of
Schedule 3 and, in any other case, in accordance with the table of fees in Part Il of Schedule
3; and



(b) outlays actually, necessarily and reasonably incurred in connection with that matter, due
regard being had to economy, provided that, without prejudice to any other claims for
outlays, there shall not be allowed to a solicitor outlays representing posts and incidents.

Solicitors fees in respect of ABWOR proceedings must be charged in terms of Part | of Schedule 3 of
the 1996 regulations.

4. Bases of Taxation

The bases of taxation in legal aid and advice and assistance cases is agent and client, third party
paying.

In Park v Colvilles Limited 1960 S.C. 143, in his opinion Lord Patrick, with whom the other three
members of the Division concurred, said at p.153:

"Now, for nearly a century a distinction has been enforced, according as the taxation was between
agent and client, client paying, or between agent and client, third party paying. If the taxation is
between agent and client, third party paying, all expenses are allowed which would be incurred by a
prudent man of business without special instruction from his client in the knowledge that the account
would be taxed - Hood v Gordon per Lord McLaren at p.676.”

In the Opinion of Lord Eassie in the Note of Objections to the Auditors Report in the cause Nicholas
Dingley v The Chief Constable Strathclyde Police, Outer House A448/93, here he helpfully clarifies at
para [27] that

“I would observe in passing that the term "man of business", little used today, simply refers to a
solicitor.”

Expenses in the Supreme and Sheriffs Courts of Scotland by James Hastings

In terms of the third party paying test we would refer the auditor to pages 111 to 113 within part 2,
chapter 7 of the above publication where the author describes every bases of taxation available. The
guidance he provides to auditors in relation to the legal aid category of taxations at page 112 at
paragraph 4(c) “solicitor and client, when third party is a fund”. At 4(c) where the legal aid fund is

paying:

“The bases is the same as (b) above except that the benefit of any doubt is given to the paying party
and not the receiving party and any unusual expenses which might not be recovered on a party and
party basis, must be sanctioned by the paying authority.”

That is consistent with Rule 44.3(2)(b) of the Civil Procedure Rules which outlines the bases of
assessment applicable in England & Wales and in respect of the standard bases, which is broadly
similar to agent and client, third party paying in Scotland, which states:

“(b) resolve any doubt which it may have as to whether costs were reasonably and proportionately
incurred or were reasonable and proportionate in amount in favour of the paying party.”

Accordingly, it is respectfully submitted if the auditor has any doubt as to the appropriateness of the
charges in dispute then that doubt is given to SLAB as paying party.

5. Items in dispute

There are three work items which are the subject of dispute. It is recognised that the monetary sums
in dispute are modest however as they feature regularly in other Parole Board cases which are


https://www.scotcourts.gov.uk/search-judgments/judgment?id=f4e786a6-8980-69d2-b500-ff0000d74aa7
http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-44-general-rules-about-costs#rule44.3

submitted by McKennas to SLAB we would welcome the auditors guidance. We would hope this may
allow us to resolve matters amicably in future cases mindful, of course, that we recognise that each
case requires to be considered on its own facts and circumstances.

The disputed items are listed below.

Date Work item Claim Offer Disputed
Sum
19 March | Precognition of client re forthcoming parole £12.36 £0.00 £12.36
2020 board hearing — 413 words

24 March | Letter to parole board — 1 page £6.18 £2.48 £3.70
2020

1 Dec Formal letter to parole board providing £2.48 £0.00 £2.48
2020 contact details for the hearing

Disputed precognition charge — 19 March 2020
The precognition is attached for the auditors consideration (Appendix 1).

There is no universal definition of what constitutes a precognition but a number of examples are
provided below.

Glossary of legal terms and Latin maxims. - A preliminary written statement of the evidence which a
witness may be expected to give. It is usually paraphrased after interview with the witness and
prepared in the first person. It is not signed, and is not binding.

Manual of the Law of Evidence in Scotland, W.J. Lewis [1925] page 172 - A written statement of the
matters which witnesses are expected to give as evidence on oath when in the witness box, and is as
a guide generally essential for the proper leading of the evidence at the diet of enquiry.

I.D. MacPhail, Sheriff Court Practice, 2nd Edition, page 473 - A written statement in intelligible form
of the matters which a witness is prepared to give in evidence in the witness box.

J A Beatons, Green & Son, 1982. - A preliminary examination of a person who may be required to
give evidence in a criminal trial or a civil proof. The purpose of obtaining a precognition is to
acknowledge in advance of the trial or proof of the evidence the witness will be able to give about
facts which are likely to emerge as relevant in which it will require to be proved. The likely evidence
is set out in a document, also called a “precognition”.

Although the definitions vary in emphasis, it seems very clear that a precognition is a statement
taken to discover what evidence a person will give in court or, where appropriate, at a Tribunal.

SLABs view is that given the nature of Parole Board proceedings a precognition is neither, necessary
or reasonable, due regard being had to economy unless there are exceptional circumstances.

It is important to recognise that in arriving at its decision the Parole Board in terms of its own
guidance states the following:

“What does the Parole Board take into account when considering an offenders case?

The Board takes into account all of the information contained in the reports in the dossier. It will take
into account information about the original offence from the trial judge's report. The Board is



interested in behaviour in prison, offending history, family and social background and plans for
release. The Board also considers whether the offender has taken any steps to address issues or
problems which may have contributed to their offending behaviour. The main consideration for the
Board will be to assess whether an offender is likely to be a risk to the community if they are released
on licence.”

That information is available from what is provided for in the dossier or, where appropriate, in any
supplementary addendum.

Parole Board proceedings are not intended to be adversarial. Their decision making process focuses
largely on an analysis of the offenders behaviour past, present and future, the evidence of change
and the manageability of risk.

SLAB receives accounts from many firms throughout Scotland who provide advice and assistance
and ABWOR in respect of Parole Board Tribunal proceedings and we are unaware of any other firm
of solicitors who consider it necessary to take a precognition in what now appears to be as a matter
of routine in order to properly present their client’s case. As the bases for taxation is agent and
client, third party paying it is respectfully submitted that a prudent man of business (i.e. another
solicitor) does not consider it necessary, due regard being had to economy, to take a precognition
and we would therefore invite the entry to be taxed off in full.

There is no indication in the account that the statement was lodged as a production. In any event,
our records indicate that the same solicitor and Firm represented |l at what appears to be his
last Parole Board hearing in October 2018, in what was a particularly lengthy hearing and consistent
with the practice of other firms who provide legal representation in Parole Board cases no
precognition was taken from the client in that case. It is unclear why there appears to have been a
change in practice and why it is now considered necessary, due regard being had to economy, to
adopt this course of action in this case. The previous account can be provided if this would assist the
auditor.

The precognition in this case has been taken at the first attendance on the client and prior to the
perusal of the dossier. Accordingly, even if a precognition was necessary it is arguable that it may be
premature at this stage and a more informed decision could be taken once the dossier has been fully
considered.

Moreover, the contents of this particular precognition consist of the clients frustration as to what he
perceives has been a lack of progress through the prison estate together with providing details on an
outstanding criminal investigation. The policy of the SPS is not to make any changes to a persons
risk assessment until the court determines the outcome of any prosecution. That type of information
appears to be of a type that can adequately be framed into a file note in accordance with SLAB
guidance here.

“It is not appropriate to frame a precognition as a matter of routine and which simply reflects the
instructions from the client on various matters. This is more correctly contained within a file note.
This is included within the time charge for a meeting or telephone call and it remains on your file for
further use. It need not form part of a precognition for which a separate framing charge is payable in
appropriate circumstances.”

The solicitor in this case has been paid for the time reasonably spent with the client on 19 March
2020 and that charge should absorb the charge for what SLAB considers was information that could
adequately be contained in a file note. In addition, the information provided in the precognition


https://www.slab.org.uk/guidance/fees-payable-for-the-taking-of-a-precognitions-in-aa-cases/

could have been conveyed to the Parole Board orally by the legal representative without this
increasing the duration of the hearing.

Disputed letter charge — 24 March 2020
A copy of the disputed letter is attached for the auditors consideration (Appendix 2).

SLABs view is that this letter appears to constitute “short letters of a formal nature” and accordingly
the fee payable is prescribed in terms of paragraph 4(ii) of Part | of Schedule 3, in the sum of £2.48.
The ABWOR fees can be viewed here

SLABs published guidance on letters under advice and assistance (and ABWOR is simply a form of
that aid type) can be viewed here

In light of the letter content which is effectively a short communication to the parole board advising
that they are acting on behalf of |jjjliland will be attending the hearing scheduled for 23 April
2020 and future representations that will be made. The Parole Board will be aware of the location,
time date and mode of hearing.

In SLABs view the letter appears to be a short formal letter and the auditor is therefore invited to tax
the fee at £2.48 in accordance with paragraph 4(ii) of Part | of Schedule 3 of the 1996 regulations.

Disputed letter charge — 1 December 2020

If it was necessary at all it is unclear why this information could not have been incorporated into the
2 page letter that was sent to the Parole Board on 27 November 2020, which SLAB has allowed in

full. There has been continuity of representation at this point and the Parole Board had already been
informed on the 19 November 2020 of Ms McKennas availability for the hearing on the 4 December.

McKennas indicate that “we cannot delegate our diaries so far in advance” and that is why they
could not provide this information in the 2 page letter sent on 27 November 2020. This appears to
contradict what is actually provided for in their accounts for earlier hearings in both the Reid and
Doherty cases.

e For the hearing on 23 April 2020 McKennas appear to have informed the Parole Board on 24
March 2020, a full month earlier that they would be appearing.

e Forthe hearing on 27 August 2020, McKennas informed the Parole Board on 21 August.

e Onthe 19 November 2020, Ms McKenna informs the Parole Board of her availability for the
hearing on the 4 December in a 2 page letter which has been allowed in full.

e |nthe Brian Doherty case McKennas advise the Parole Board they are acting on 19 March
2020 and seek clarity on the date of the hearing which had been fixed for 30 March 2020.

The 27™ November was a Friday. The letter sent on 1t December 2020 was a Tuesday so it remains
unclear when there was only one clear working day between the two respective letters, why this
letter was necessary and particularly so given that McKennas had already written to the Parole
Board on the 19 November 2020, to confirm that Ms McKenna was available for the hearing on
Friday 4 December. Alternatively, there does not appear to be any cogent reason why the letter 27
November could not have been delayed until 1 December which would have short circuited the need
for two letters.

This is not an agent and client, client paying taxation this is agent and client, third party paying and it
is incumbent at each and every step that is taken that the solicitor conducts the proceedings with
due regard being had to economy. That is enshrined in the legal aid regulations.


https://www.slab.org.uk/solicitors/legal-assistance-fees/#adviceandassistance
https://www.slab.org.uk/guidance/fees-payable-for-letters-under-advice-and-assistance/

It is appreciated that these are modest sums but the letter 1 December 2020, does not appear to
satisfy the test of work being “actually, necessarily and reasonably done in connection with the
matter upon which advice and assistance was given, due regard being had to economy”.

The prudent man of business would not require to send two letters containing, in part, the same
information (19/11 and 1/12) and that appears to raise issues of double accounting. It is further
submitted that even if this information required to be communicated on more than one occasion
then it does not seem unreasonable to suggest that it should either have been provided in the letter
of 27 November 2020, or failing which, that letter (27/11) could have been delayed and sent on 1
December to avoid the need for another letter.

The auditor is therefore invited to tax off the letter charge of £2.48.
Expenses

SLAB acknowledges that the question of expenses are wholly within the discretion of the Auditor
and accordingly | have no further observations to make in this regard.




OF

States:-

Statement noted by Yvonne McKenna, solicitor, within HMP Glenochil on the 19" of

March 2020.

- wy full name is. | | = now 70 years of age. |

have a life prisoner parole board haring which is scheduled to take place within
Glenochil on the 23 of April 2020 at 11.30 am. | am becoming completely

despondent about the whole matter.

It is evident to me that the last 2 years that | have spent in custody have been a
complete and utter waste of time. By now | ought to have been on my way to
Greenock and into the Open Estate and instead | am still here. This is all due to

_the previous Psychologist. The prison are now saying that | have
allegedly committed a Communications Act offence involving my niece which has

been reported to the Procurator Fiscal’s Office in Alloa.

. This incident was supposed to have happened a year ago in March 2019. ltis

having a major impact on my progression through the prison estate.

. Insofar as | recall matter my niece had told me over the telephone that she had

Appendix 1



413

have a copy of my telephone call. Sometimes they do and sometimes they do not
record them. The social worker said not be bothered about this. The police haven't
even been out to see me. All of this is meant that because this matter is still
outstanding then my risk assessment will not be updated and | will not be
progressed further which is extremely unfair. | have not had any contact with any
members of my family now. | was told not to write to them over the past year so I
have not. | am just getting extremely frustrated with the lack of progress now and

| wish matters to move on so that | can have a successful outcome and move into

the community before | end up dying in here.




Appendix 2

Dear Sirs

We refer to the above. Please note that our firm are instructed to act on behalf of Fand will be representing
his interests at his forthcoming parole board hearing on the 23 of April 2020 at 11.30 am within HMP Glencohil.
We note that this will be a face to face tribunal. We shall be making further representations to the Board on behalf
of Il once the appropriate increase in his legal advice and assistance has been granted. This will relate to his
own personal representations and his representations with regards to non-disclosure information.

Yours faithfully |
w

McKennas Law Practice

4 Heritage House, North Street, Glenrothes, KY7 5SE

Telephone — 01592 756449

117




AUDITOR SHERIFFDOM OF TAYSIDE, CENTRAL AND FIFE

POINTS OF OBJECTION
for

THE SCOTTISH LEGAL AID BOARD

Inthe case of | 1527223020

Proceedings in relation to Part IV of the
Parole Board (Scotland) Rules 2001

Date of ABWOR grant — 16 March 2020
Authorised Expenditure - £750.00

Date & Time — 21 April 2021 @ 10:30am

1. Nature of proceedings

The solicitor has approved an application for Advice by way of representation (ABWOR) to a person
in relation to Parole Board proceedings. In terms of Regulation 1(2) of the Advice and Assistance
(Assistance by Way of Representation) (Scotland) Regulations 2003, a “Parole Board case” means a
case of a prisoner to which Part IV of the Parole Board (Scotland) Rules 2001 applies.

2. Reference to the Auditor

A reference to the Auditor has been made in the above case in terms of Regulation 18(4) of the
Advice and Assistance (Scotland) Regulations 1996 (“the 1996 regulations”):

“ If the solicitor is dissatisfied with any assessment of fees and outlays by the Board under paragraph
(3) above, he may require taxation of his account by the auditor; the auditor shall tax the fees and
outlays allowable to the solicitor for the advice and assistance in accordance with regulation 17 ,and
such taxation shall be conclusive of the fees and outlays so allowable”.

3. Statutory test of taxation and fees and outlays allowable

In terms of Regulation 17(1), of the 1996 regulations fees and outlays allowable to the solicitor upon
any assessment or taxation mentioned in regulations 18 and 19 in respect of advice or assistance
shall, and shall only, be

(a) fees for work actually, necessarily and reasonably done in connection with the matter upon
which advice and assistance was given, due regard being had to economy, calculated, in the
case of assistance by way of representation, in accordance with the table of fees in Part | of
Schedule 3 and, in any other case, in accordance with the table of fees in Part Il of Schedule
3; and



(b) outlays actually, necessarily and reasonably incurred in connection with that matter, due
regard being had to economy, provided that, without prejudice to any other claims for
outlays, there shall not be allowed to a solicitor outlays representing posts and incidents.

Solicitors fees in respect of ABWOR proceedings must be charged in terms of Part | of Schedule 3 of
the 1996 regulations.

4. Bases of Taxation

The bases of taxation in legal aid and advice and assistance cases is agent and client, third party
paying.

In Park v Colvilles Limited 1960 S.C. 143, in his opinion Lord Patrick, with whom the other three
members of the Division concurred, said at p.153:

"Now, for nearly a century a distinction has been enforced, according as the taxation was between
agent and client, client paying, or between agent and client, third party paying. If the taxation is
between agent and client, third party paying, all expenses are allowed which would be incurred by a
prudent man of business without special instruction from his client in the knowledge that the account
would be taxed - Hood v Gordon per Lord McLaren at p.676.”

In the Opinion of Lord Eassie in the Note of Objections to the Auditors Report in the cause Nicholas
Dingley v The Chief Constable Strathclyde Police, Outer House A448/93, here he helpfully clarifies at
para [27] that

“I would observe in passing that the term "man of business", little used today, simply refers to a
solicitor.”

Expenses in the Supreme and Sheriffs Courts of Scotland by James Hastings

In terms of the third party paying test we would refer the auditor to pages 111 to 113 within part 2,
chapter 7 of the above publication where the author describes every bases of taxation available. The
guidance he provides to auditors in relation to the legal aid category of taxations at page 112 at
paragraph 4(c) “solicitor and client, when third party is a fund”. At 4(c) where the legal aid fund is

paying:

“The bases is the same as (b) above except that the benefit of any doubt is given to the paying party
and not the receiving party and any unusual expenses which might not be recovered on a party and
party basis, must be sanctioned by the paying authority.”

That is consistent with Rule 44.3(2)(b) of the Civil Procedure Rules which outlines the bases of
assessment applicable in England & Wales and in respect of the standard bases, which is broadly
similar to agent and client, third party paying in Scotland, which states:

“(b) resolve any doubt which it may have as to whether costs were reasonably and proportionately
incurred or were reasonable and proportionate in amount in favour of the paying party.”

Accordingly, it is respectfully submitted if the auditor has any doubt as to the appropriateness of the
charges in dispute then that doubt is given to SLAB as paying party.

5. Items in dispute

There are two work items which are the subject of dispute. It is recognised that the monetary sums
in dispute are modest however as they feature regularly in other Parole Board cases which are


https://www.scotcourts.gov.uk/search-judgments/judgment?id=f4e786a6-8980-69d2-b500-ff0000d74aa7
http://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-44-general-rules-about-costs#rule44.3

submitted by McKennas to SLAB we would welcome the auditors guidance. We would hope this may
allow us to resolve matters amicably in future cases mindful, of course, that we recognise that each
case requires to be considered on its own facts and circumstances.

The disputed items are listed below.

Date Work item Claim Offer Disputed
Sum
16 March Precognition of client re forthcoming parole | £12.36 £0.00 £12.36
2020 board hearing — 351 words
25 March Letter to client explaining that in light of the | £6.18 £2.48 £3.70
2020 pandemic it is unlikely that your hearing will
go ahead and we will be in touch with an
update once we know the situation

Disputed precognition charge — 16 March 2020
The precognition is attached for the auditors consideration (Appendix 1).

There is no universal definition of what constitutes a precognition but a number of examples are
provided below.

Glossary of legal terms and Latin maxims. - A preliminary written statement of the evidence which a
witness may be expected to give. It is usually paraphrased after interview with the witness and
prepared in the first person. It is not signed, and is not binding.

Manual of the Law of Evidence in Scotland, W.J. Lewis [1925] page 172 - A written statement of the
matters which witnesses are expected to give as evidence on oath when in the witness box, and is as
a guide generally essential for the proper leading of the evidence at the diet of enquiry.

I.D. MacPhail, Sheriff Court Practice, 2nd Edition, page 473 - A written statement in intelligible form
of the matters which a witness is prepared to give in evidence in the witness box.

J A Beatons, Green & Son, 1982. - A preliminary examination of a person who may be required to
give evidence in a criminal trial or a civil proof. The purpose of obtaining a precognition is to
acknowledge in advance of the trial or proof of the evidence the witness will be able to give about
facts which are likely to emerge as relevant in which it will require to be proved. The likely evidence
is set out in a document, also called a “precognition”.

Although the definitions vary in emphasis, it seems very clear that a precognition is a statement
taken to discover what evidence a person will give in court or, where appropriate, at a Tribunal.

SLABs view is that given the nature of Parole Board proceedings a precognition is neither, necessary
or reasonable, due regard being had to economy unless there are exceptional circumstances.

It is important to recognise that in arriving at its decision the Parole Board in terms of its own
guidance states the following:

“What does the Parole Board take into account when considering an offenders case?

The Board takes into account all of the information contained in the reports in the dossier. It will take
into account information about the original offence from the trial judge's report. The Board is
interested in behaviour in prison, offending history, family and social background and plans for



release. The Board also considers whether the offender has taken any steps to address issues or
problems which may have contributed to their offending behaviour. The main consideration for the
Board will be to assess whether an offender is likely to be a risk to the community if they are released
on licence.”

That information is available from what is provided for in the dossier or, where appropriate, in any
supplementary addendum.

Parole Board proceedings are not intended to be adversarial. Their decision making process focuses
largely on an analysis of the offenders behaviour past, present and future, the evidence of change
and the manageability of risk.

SLAB receives accounts from many firms throughout Scotland who provide advice and assistance
and ABWOR in respect of Parole Board Tribunal proceedings and we are unaware of any other firm
of solicitors who consider it necessary to take a precognition in order to properly present their
client’s case. As the bases for taxation is agent and client, third party paying it is respectfully
submitted that a prudent man of business (i.e. another solicitor) does not consider it necessary, due
regard being had to economy, to take a precognition and we would therefore invite the entry to be
taxed off in full.

There is no indication in the account that the statement was lodged as a production. In any event,
our records also indicate that the same Firm (different solicitor) represented ||| | I 2t what
appears to be his last Parole Board hearing in October 2018, and consistent with the practice of
other firms no precognition was taken from the client in that case. It is unclear why there appears to
have been a change in practice and why it has been considered necessary, due regard being had to
economy, to adopt this course of action in this case. The previous account can be provided if this
would assist the auditor.

The precognition in this case has been taken at the first attendance on the client and prior to the
perusal of the dossier. Accordingly, even if a precognition was necessary it is arguable that it may be
premature at this stage and a more informed decision could be taken once the dossier has been fully
considered.

Moreover, the contents of this particular precognition the client is in very simple terms confirming to
the instructing solicitor that he does not wish to be present at the hearing and has no evidence to
give, nor does he wish to be considered for released, that he accepts the medical reports findings
and simply asks that consideration be given to be transferred to a medium secure hospital in
England. That information appears with respect to be of a type that can adequately be framed into a
file note in accordance with SLAB guidance here

“It is not appropriate to frame a precognition as a matter of routine and which simply reflects the
instructions from the client on various matters. This is more correctly contained within a file note.
This is included within the time charge for a meeting or telephone call and it remains on your file for
further use. It need not form part of a precognition for which a separate framing charge is payable in
appropriate circumstances.”

The solicitor takes the view “that this is a mental health patient in the State Hospital, and the fact
that he would not be attending the hearing himself, a precognition is in our view always
appropriate”. In SLABs experience that is not a view which is shared by other solicitors who accept
instructions in Parole Board proceedings from mental health patients.


https://www.slab.org.uk/guidance/fees-payable-for-the-taking-of-a-precognitions-in-aa-cases/

The solicitor in this case has been paid for the time spent with the client on 20 March 2020 and that
charge should absorb the charge for what SLAB considers was information that could adequately be
contained in a file note. In addition, the information provided in the precognition could have been
conveyed to the Parole Board orally by the legal representative without this increasing the duration
of the hearing.

Disputed letter charge — 25 March 2020
A copy of the letter is attached for the auditors consideration (Appendix 2).

SLABs view is that this letter appears to constitute “short letters of a formal nature” and accordingly
the fee payable is prescribed in terms of paragraph 4(ii) of Part | of Schedule 3, in the sum of £2.48.
The ABWOR fees can be viewed here

SLABs published guidance on letters under advice and assistance (and ABWOR is simply a form of
that aid type) can be viewed here

On one view it could be suggested that the letter 25 March was speculative. The Parole Board issued
guidance here on the 27 March to confirm that hearings would be conducted by teleconference and
the hearing proceeded as intended on the 30 March. However, given the uncertainty at the time the
letter appears to satisfy the test of work actually, necessarily and unreasonably done.

However, given its content which is effectively a short communication to the client advising of the
possible delay that may arise due to the pandemic it required no legal thought or expertise. It is of a
type which would presumably have been sent to clients across the whole spectrum of legal cases at
that time and you would surmise would have been adopted as a pro-forma template style letter
which would be chargeable in other affected cases.

In SLABs view the letter appears to be a short formal letter and the auditor is therefore invited to tax
the fee at £2.48 in accordance with paragraph 4(ii) of Part | of Schedule 3 of the 1996 regulations.

McKennas seek to re-open negotiations in relation to restricted entries they have previously
accepted

It is respectfully submitted that any other entries which were restricted have already been accepted
by McKennas and accordingly these are not matters for the auditor. Those entries were not
accepted under reservation of any other entries being reinstated. The taxation process should be a
mechanism exercised as a last resort to resolve issues which remain in dispute after the normal
accounts taxation process has run its natural course. If the auditor considers that there is scope for
re-negotiation of any of those entries then SLAB should be informed as to what entries are now
being challenged and the basis for each respective challenge.

Expenses

SLAB acknowledges that the question of expenses are wholly within the discretion of the Auditor
and accordingly | have no further observations to make in this regard.



https://www.slab.org.uk/solicitors/legal-assistance-fees/#adviceandassistance
https://www.slab.org.uk/guidance/fees-payable-for-letters-under-advice-and-assistance/
https://www.scottishparoleboard.scot/posts/covid-19-guidance-for-members-solicitors-and-witnesses-for-conducting-tribunals-and-oral-hearings-by-teleconference

States:- ‘1
Statement noted by Janice Morrison, Solicitor, within lona 2 Ward, State Hospital,
Carstairs on the 16" of March 2020.

1. My details are as above. | believe that | have a life prisoner tribunal hearing
scheduled to take place on the 30th of March 2020 within the State Hospital. |do
not wish to be personally present at the hearing but | would wish a representative
from McKennas to be present to represent my interests. Mg

my release from the Parole Board at this hearing. | acceptmy doctors position that

| should remain in hospital for the time being. | think that if | were to be transferred
oy R

e

to prison then there would be a great risk to me. | was previously attacked in a

hospital wing whilst in prison. | accept that my doctor does not think that | can be

released from hospital at this time.

2. Having gone over the conclusions in this updated doctors report with my solicitor,

| do accept the mental health diagnosis that my doctor has given me. | also accept

—

that my medication which | am receiving is helping me although | only think so from

time to time. 1doa lot of groups and classes at the hospital and | do think that they

penefit me. 1am going to crafts this morning and oi look forward to it.


carriest
Sticky Note
Appendix1


in England.

4. 1 do not intend to be present at the parole board hearing myself. | would like the
parole board to know that | have done 25 years in hospital and | do not want to do
another 25 years. | do understand however that the best way for me to progress

is for me to move down levels of security.

351



LIFE PRISONER PAROLE TRIBUNAL: 30th MARCH 2020 "

We refer to the above. In view of the current coronavirus pandemic it will be unlikely -
that your parole board hearing will be proceeding on the 30t of March 2020. We have.
asked the parole Board for Scotland to clarify the position and as and when we have
a response then we shall of course let you know. e ; : -

Yours faithfully

McKENNAS

88

As a result of the coronavirus pandemic our office is now closed. Staff will however
be attending the office frequently. If possible please respond to us by e-mail where
possible. If you wish to telephone and there is no answer please leave your name,
number and a brief message and we will revert to.you as soon as possible. ‘We
apologise for any inconvenience caused. Y SO Ny d

oML
; 24 yr! 'n
77 S

Appendix 2
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Sheriffdom of Tayside,
Central and Fife

ALAN PIRIE
SCTS Judicial Auditor of Court
Tayside Central & Fife

Scottish Legal Aid Board,
Thistle House
91 Haymarket Terrace,

Sheriff Court
EE;I\;B;J:EG " Market Street
FORFAR
- DDS8 3LA
30 April 2021 1 P DX 530674 - FORFAR
Dear Sirs, ,~

| refer to the recent taxation.
| have taxed the account and enclose a copy of the account with my note of reasons.

The fee due to SCTS £66, comprising £46 lodging fee and £20 taxation fee | have apportioned between parties
(£33 per party).

Yours sincerely

(-

ALAN PIRIE

Auditor of Court

Tayside Central & Fife
apirie@scotcourtstribunals.gov.uk

Blackberry: 07792 568194
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LARN

1527223020

Firm

Nominated Solicitor
MISS JANICE K MORRISON

Firmname  MCKENNAS SOLICITORS
(26020)

Branch Address 4 HERITAGE HOUSE
NORTH STREET
GLENROTHES
Postoode KY7 S8E

L.ast Offer Date: 02/02/2021

Negotiations

Date of
Wark

16/03/2020

16/03/2020

16/0312020

16103/2020

16/03/2020

18/03/2020

HNegotiations
Work ltam Lodged Paid Offersd  Accept Offer {SLAH in blue)

Travel Time (Qualified) £16.32 £16.32 - Accepted by SLAB
Start time : 08:50 16/03/2020 |

Stop tims ¢ 10210 16/03/2020 |

Mileage : 55 | Dotails of travel

tofirom 1 glanrothes office to

carstairs state hospital | Total

fumber of cagesiaccounts this

fue 18 to be apportioned with

{only if applicable}: 2|

Mileage £4320 £1320 - Accepted by SLAB
Mileags © 55 | Tolal number of

caseafaccounta thisfee is ta ba

apportionad with (only if

appliceble) : 2|

Meeting (Qualified) £21.74 E£21.74 Accopted by SLAB
Stad thne © 10:20 16/03/2020 |

Stop time ; $0:40 18/03/2020 |

Deseription : metling with client

taking possession of paroles

board dossler noling statement

re forthcoming hearing |

Travel Time {Qualified) £4380  £1360 - Actepted by SLAB
Start time ; 10:4¢ 16/03/2020 |

Stop time : 12:00 18/03/2020 |

Milaags : 55| Datails of avel

toffrom - return travel carstalrs

(o glanrothes office | Total

number of cases/accounts this

foe is 1o be apportioned with

{only If applicaple} : Z |

Milsage £1320 £1320 - Accepted by SLAB
Mieags : 58 ) Total number of

casevaccounts his fes is to ba

apportiorad with {ohiy if

applicabin): 24

Pracognition £12.36 £000. £0.00 No D~ [SLABJ Thank you for your response.
Number of words : 351} Roview reason However, | can only reitarale that our position

$sce




‘' pate of
Work

Deseriplion : PRECOGNITION
Work R
REFGRTHCOMING PAROLE
BOARD HEARING |

Y4 0o

Lodged Paid

Offered  Accept Offer

Beg.cn

Negotiations
(SLAB in blue)

has not changed. We cannol agree that the
document uploaded should be regarded as
anything sther than a file note and should not
have besn charged as a precognition in this
matter. If you disagree with our approach then
you can, of course, exercise your right to
taxation as provided for in Reguiation 18(4) of
the Advice and Assistance Regulations.

+ No we do not accept the Boards position In
this matter. You have indicated that your
position has not changed. We were under the
impression follawing our previous discussions
with SLAB that if we wanted 1o submit a fila for
taxation, that we should in the first instance
come hack {o you. That wae at cur Miss

McoKennas [ast taxation with SLAB in 2019, if

we havent heard back from the Board over the
coursg of the next 7 days we intend to lodge our
file with the Auditor ao we should be obliged by
your confirming the position which would sesm
to be rather a waste of ime, money and
expense givan that we ars falking about £12.36
here and we have accepled 8 number of the
Boards other abatements in relation to this
aceount, :

» [SLAB] Thank you for youwr response.
However, our position has nol changed since
out fast negotiation. We cannct agree that the
document uploaded shoudd be regarded as
anything other than a flle note and should not
fave beon chargsd as a precognition in this
matter, '

+ No. We respectfully disagree with the
canclusion reached by the Board. This is the
only precognition that has been taken from this
client. The suggestian in the most recent rafusat
appears to be that thare has baen a
precognition taken on a number of occasions
and that only.one may be necessary In most
cases. 1t s not clear to us why the Board do not
consider that any precagnition is required In this
cass whaisoever. If the abatement is insisted
upon then the case will ba sent for taxation.

v [SLAB] We note your comments in connaction
with the proposed abatements mads to the
account in connection with the precagnition. A
precognition is o provide that persongs version
of avents and. in most cases, will reflect what he
or shé speaks (o in a tourt of law. Accordingly,
one would expect a full statement to be
obtained once ajl the facts have been
engathersd. When mesting with a client it
should be unnecessary lo frama a precognition
on sach occasion. Whife we can understand a
solicitor holting a fite note to reflect the clients
position, we do have tifficulty in agreeing that
the subsequent fila note can be said fo be a
precognition and chargeable as same. We have
perused the file note in the papers uploaded
antl we disagrge that It shoutd have bsen made
up to be & precognition and charged for.




«

" Dateof
Work

19/03/2020

19/03/2020

24/03/2020

Work ltem

Letter (Non-Formal
Numbar of pages 1 125 |
Dascription : 16 writing to client
following meeting. sxplaining
we shall reprasent your
Intergsls at fortheaming parole
poard and asking If you raceive
arny other additions to the
dossier to et us kKnow |

Letter (Mon-Formal)
Number of pages : 126 |
Description : to wilting to parcls
board explalning we are acling
and asking them 1 confirm
date of the hearing |

Letter (Non-Formal)
Number of pages ; 126 |
Deacription : to sprole board
asking theas in Hight of
lockdown to confirm if pane{ will
still be going shesd |

Lodged Paid

£6.18 £6.18
£6.18 £2.64
£6.18 £284

-

tas

Offered  Accept Offer

P

Accepted by SLAB

Acceptad by FIRM

Accepted by FIRM

Negotiations
{SLAB In blua)

* We attach herewith a copy of the precognition

of | ere is no resson why we

. should not be noting a precognition as thisis a

court hearing. In particular, in the circumstances
ghvan thet this is 8 mental health patlentin the
State Hospital, and the fact that he would not be
attending the hearing himself, a pracogsition is
in our view always appropriate.

* {[SLAB] Please advise why a precognition has
been taken as not normally required for parole
hearings. Forward copy for further assessment.

+ Abatement acceptad by firm
« [SLAB] Allow 1 page formal as reasonable for
a confirmatory fetler - forwerd copy.

» Abatement-actepted by firm -
« [SLAB] Allow 1 pags formal as reasonable -
forward copy. - .
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" Date of

Work

25/03/2020

29/03/2020

30/03/2020

Work ltem

Letter (Nen-Formal)
Numbar of pages . 125}
Dasoription  to cliant
sxplaining thiat n light of the
pandemic # is unlikely thal your
hearing will go ahead and we
will bg in touch with an update
once we know situATION |

Perysing (Quelified)

Start lime ; 12:00 29/03/2020
Stop time ; 14:00 20/03/2020 |
Details of dosuments perused :
PERUSING TH WHOLE
DOSSIER -320 PAGES AND
GOING QVER THE SAME RE
HEARING, HIGHLIGHTING
RELEVANT INFORMATION IN
RESPECT OF WHICH WE
REQUIRE TO ASK
QUESTIONS OF THE RMU |

Court {Qualified, no
counsel)

Start tima | 10:00 30/D3/2020 |
Stop tima ; 10:25 30/03r2020 |
Nalure of Hearing ;
CONDUCTING PAROLE
BOARD HEARING {

Dea
I
Lodged Paid Offered Accept Offer

£6.18 CW " £0.00 No

e Review reasan
$64%

E8G6.86  £8696 -

£28,23 £2823 -

Accepted by SLAB

Accepted by SLAB

Negotiations
{SLAB In blue)

* [SLAB] Thank you for your response.
However, | can only reiterate that owr position
has not changed, We cannof agres that this
very shott lefter, which is of basic content
requiring Iittie thought or legat expertise, should
be¢ charged at anything ofher than formal and
that & formal fee is applicable and reasonable. if
you disagres with our approgch then you can, of
COUrSe, exercise your nght to taxation as
provided for in Regulation 18(4) of the Advice
3nd Assistance Regulations.

¢ No, again we disagree with the Boards
proposition and we would respsctfully ask ths
Board to consider our negotiation it relation lo
{8th March, If we havent heard from you within
{he next 7 days then we intend to lodge our file
with the Audltor for taxation. We await hearing
further,

* [SLAB] Thank you for your response.
Howsver, our position has not changed since
aut last pegatiation, We cennof agree that this
vary short letter, which (s of basic content
requiring litthe thought or legal expertise, should
ba charged at anything other than formal and
thef & formal fes is applicable and reasonabls.

- No. The Board appear to suggest that
because thg letter is short that it Is formal. We
respectiully disagree with that position, if the
abaiement is insisted upen the case will be sent
for taxation.

+ [SLAB] We cannot agree that this shiort letler
of less than 80 words should be foed other than
anything bul formal.

A copy Is attached. We do not accept that this
i5 a formal letter, This sets out detalled
information to our clisnt and whilst we have
accapted the above two formal lefters, we think
that this matter should be paid.

« {SLAB] Allow 1 page formal as reasonable -
forward copy.



v

Dats of
Wark

01/04/2020

05/0472020

08/04/2020

Lo

Work Item Lodged Pald

Letter {Non-Formal)
Number of pages : 500 |
Number of wordg ; 364 |
Description . TO WRITING 7O
CUENT FOLLOWING THE
PAROLE BOARD HEARING
WHICH PROCEEDED IN
YOUR ABSENCE.
EXPLAINING WHAT HAD
HAPPENED AND THE
EVIDENCE OF THE RMD
PARTICULARLY RE YOUR
WISH 70 MOVE TO MEDIUM
SECURITY |

E2472 £1854 -

Perusing (Qualified)

Siart timea ; 14:00 05/04/2020 |
Stop time © 14:30 05/04/2620 |
Detafls of documents perused::
PERUSING THE DECISION
OF THE PAROLE BOARD
AND REASONS AND WHEN
NEXT REVIEW WILLL TAKE
PLACE |

£21.74 £1087

Letter (Non-Formal) - £8.18 £2.84 “
Mumber of pages ; 125 |

Description : TO CLIENT

EXPLAINING THE QUTCOME

AND WE WOULD ATTEMPT

TO DISCUSS WITH YOU |

Totals

éa@ Qy
duo .o

RO b
o ™

das du

(o 0

‘i;iu. :’( h».{" levc‘;i Dza&%a
mm:t:) (o pot o locohiy é%:a

" Offered  Accaept Offer

Accepted by SLAB

Accepted by FIRM

Accepted by FIRM

£2528.07---£230.40. £6.18

M 20 (foucte)
;{W&-\c G QU-«QQL" '&-’L& {\i’i i""(‘f“i@* &&m&ﬂig\ \'{Q‘Q’ m» FQWt as ?p{{;{g &i&gz' %‘M b {.BUL

Mmd% ~A4 g{l«a& f‘ulj (&‘;‘5\% o) wehina, of

Negotiations
{SLAB In blue}

+ Abatement accepted by firm

+ [SLAB] Thank you for your response 1o the
abatement. However, the fee offersd is
reasonable. We are not prepared 1o affow
anything further in respect of the perusal 4

. shests and on ths basis of the short noles

uploaded,

» We do not accept this, We attach herewith 2
copy of our Miss McKennas altendance record
from that date and we are not minded to accapt
the same.

+ [SLAB] Aliow 18 mins - how many pages
perussd.

« Abatement accepted by firm

* [SLAB} Allow 1 page formal as reasonable -
Cllent already receives decision letter from the
Parole Board - forwsrd copy.

Cfose Print
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-SLAB Reference 1527223020

The attached account was presented to me for taxation by McKennas , Solicitors , Glenrothes, in
terms of Regulation 18(4) of the Advice and Assistance (Assistance by way of
Representation)(Scotland) Regulations 2003 .

Taxation of the account was assigned for 21 April 2021. By agreement of parties | dealt with the
taxation by way of written submissions.

The account as presented to me is annexed. The amount in dispute was £16.06 comprising of 2
entries on the account. The principal taxed amount is £242.94.

For the avoidance of any doubt 1 only considered the amounts that were objected to, having regard
to my role in terms of the regulations. | have no locus to consider any specific entry where same has
been either agreed between the parties or conceded. | further fully accept that the benefit of any
doubt | have on any aspect of the account has to be given to SLAB as the paying party. Reference
Hastings, Chapter 7, Pages 111-113).

In this particular account | have allowed a fee of £6.18 for the letter on 25 March 2020. | have
sustained the objection by SLAB and have not allowed the precognition fee of £12.36 sought — entry
of 16 March 2020. -

Reasons for my decision are noted below,

Taxation Costs

As accepted by both parties, the expenses of the taxation are a matter for the Auditor. The total fees
due to SCTS in this matter are £66. These are account Jodging fee of £46 and taxation fee of £20. The
taxation having been sought by McKennas this is due for payment initially by them to SCTS. Given
the relatively small amount of the amount of the account | do ot propose to apportion the'fee
based on the individual amounts. Given that there has been “success” by each party | will apportion
liability on the basis of 50% each. One half of the fees namely £33 has therefore been added to the
account. The account is therefore taxed at £275.94.Mckennas will be liable for the remaining £33. |
will, as [ did on the last occasion, leave it to parties to m‘a'ke the necessary administrative
arrangements to apportion the fee.

Decision Reasons

Correspondence ~25 March 2020.

The charge claimed was objected to by SLAB on the basis that the letter constituted a short formal
letter and that therefore a reduced charge of £2.48 was appropriate. | was referred to the guidance
by SLAB in respect of letters under advice and assistance that | have considered. The letter was sent
on 25 March 2020. Mr Doherty had a Parole Board Hearing assigned for 30 March 2020. The letter
(word count 88) advised Mr Doherty that his hearing may be unlikely to proceed on 30 March 2020
and that the Parole Board for Scotland-has been asked to clarify the position. This letter imports

1




relevant and important information to the client who would have been wondering if the hearing was
still proceeding given the situation at that time. Itis a matter within my knowiedge that National
Lockdown was effective from Tuesday 24 March and clearly there was doubt re the hearing
proceeding. Given the situation pertaining in the Country at the time the work (the letter) was
clearly necessary and reasonable. | do note that the Parole Board issued guidance re hearings
although that was not issued until 27 March, two days after this letter was sent. A formal letter
would be a letter perhaps enclosing a cheque, acknowledging correspondence etc. Formality or
otherwise of a letter is assessed on the content not length of the letter. The letter in dispute is not a
short formal letter in my view and | will therefore allow a charge of £6.18.

Precognition — 16 March 2020.

I have read all the submissions before me and the document that is the subject of the dispute
between the parties. | have also noted the lengthy submission from SLAB relative to this disputed
charge. In coming to my decision | give consideration to {a) What is a precognition? and (b) Whether
the charge meets the statutory test applicable , namely work necessarily and reasonably done, due
regard being had to economy.

A precognition is a written statement of the evidence which a witness may be expected to give. This
can also be a written statement of the evidence that a party/applicant may be expected to give to
the Court/Tribunal.

The statement narrates nothing that could be described as evidence that could'be given to the
hearing. | accept that the hearings are not adversarial and that evidence is not given on oath.
Submissions are made to the hearing but evidence may be used to frame the ex parte submissions
made. The only possible parts of the statement that could be construed as evidence are “I was
previously attacked in a hospital wing whilst in prison" and “I do a lot of groups and classes at the
hospital and | do think that they benefit me. | am going to crafts this morning and oi look forward to
it”. The remainder and majority of the statement, in my view, is simply instructions to the solicitor
and therefore a file note. The charge already having been applied, it being included in the
attendance charge, | will not allow a precognition charge of £12.36.

ALAN PIRIE
SCTS Judicial Auditor

Tayside Central & Fife,

“



Sheriffdcm of Tayside,
Centml and Flfe

IR Al
B L
. . o ALAN PIRIE
5:“.’“"5“ Legal Aid Board, ‘ SCTS Judicial Auditor of Court
gl'ita‘;:g:‘lf:t ferrace | Tayside Central & Fife
’ Sheriff Court
Eﬁ'l"f;’:f” | Market Street
| » FORFAR
DD8 3LA
30 April 2021 DX 530674 - FORFAR
i
:
Dear Sirs, :
i
Taxation — 1531624420 o —

| refer to the recent taxation.
| have taxed the account and enclose a copy of the account with my note of reasons.

The fee due to SCTS £66, comprising £46 lodging fee and £20 taxation fee | have apportloned between partles
(£33 per party).

Yours sincerely

(-

ALAN PIRIE

Auditor of Court

Tayside Central & Fife
apirie@scotcourtstribunals.gov.uk
Blackberry: 07792 568194




LARN

1531624420

Firm

Fliem name

Branch Address

Postcode

Last Offer Date: 01/03/2021

Negotiations

Date of
Work

19/03/2020

18/03/2020

19/03/2020

18/03/2020

19/03/2020

Work ltem

‘Travel Time {Qualified)
Start tima : 0830 18/03/2020 |
Stop tme ; 08:30 10/03/2020 )
Mileage : 30 | Details of ravel
toffrorn : mielage glenrothas
office to glencchli prison |

Milsage
Mileage : 30

Masting (Quallfied)

Start time ; 09:30 19/03/2020 |
Stop tims ; 10:10 19/03/2020 |
Dascription : meatlngewith
clien} taking possession of
dassler nd noling precagnition
re fortheoming plrole board |

Travel Time (Qualifled}
Starttime : 10:10 19/03/2020 |
Stop time : 11:10 16/03/2020
tilleage : 30 | Datalls of travel
to/from ; return YWavel glenochil
to glenrothes |

Mileage
Milsage ! 304

Nominated Solicitor

MS YVONNE MCKENNA
MGCKENNAS SCLICITORS
(26020)
4 HERITAGE HOUSE
NORTH 8TREET
GLENROTHES
KY7 SSE
Negotiations
Lodged Pald Offered  Accapt Offer "{SLAB In; blue}
£21.76 £21.78 */w Accspted by SLAB
£14.40 E14.40j - Accepted by SLAB _
3261 £3261V - Agcepted by SLAB
£21.78 221.76/ - Acceptsd by SLAB
£14.40 £14.40‘/- Acceplad by SLAB

s




Date of
Work

19/03/2020

24/03/2020

2210412020

220412020

Work iem

Frecognition:
Numbar 6f wordd: 413 )

“Doserption...framing

preognition re fasthaoming.
parole board haaeing|

Letter (Non-Formal)
Number of pages : 125 |
Description : to parole board
indicaling we heva Instructions
and will be appeiring at the
face to face tribungl parcle
bnard and that we inferid to
make rapresentations |

Meeting {Qualified)

Start time : 09:30 22/04/2020 |
Stop lims : 09:40 22/04/2020 |
Description | tel it with client
ra the parole headring noting
this fas been adjoumad uniil
womarrow afternoon in tight of
coronavitls and sxplaining we
have raceived same delails re
outstanding charge that may
have a boaring o his parola
hoard hearlng |

Telephone Call (Qualified)
Time {minutes} . 5 | Who was
call made to/from (hame/firm)?
+ tel att with henp glenochll as
this is a teleconférance hearing
making spacific arrangements
10 spaak 10 dlienl in advance of
parols board |

Liow ap,

Lodged Pald

e1236 Cgoedd  £0.00
$030

£6.18 0@2«& £0.00

&8
£10.87 £1087 -
£6.18 £6.18 =

/

dost

Offered  Accept Offer

No
Review reason

No
Review reason

Negotiations
{SLAS In blue)

+ [SLAB] Thank you for informing the Board that
you are procesding to texation on this cass.

« We are lodging our account for taxation. :We
have already messaged the Board in relalion to
an analogous case for | NG ich s
being dealt with under lam 1527223020, We
have submilted that fils for taxation and now
intend to submit this file for IR o taxation.
We have asked SLAB to confirm whether they
are content that Kirkcaldy Sheriff Court Auditor
based in Forfar assesses the account and taxes
the same and we await hearing from the Board
in garly course.

= [SLAB} Thank you for your response,
However, we cannot agroe that the document
uploaded, which should be regardad s file
notes, should have bsen made up fo be a
precognition and charged, We are nof prepared
to reinstate this abatemsnt,

* No. Copy now attached.

* [SLAB] Forward copy.

« {SLAB] Thank you for informing the Board that
you are prosseding to taxatlon on this case.

+ As above

* [SLAB] Thank you for your response.,
Howsaver, we cannot agres that the Jetter

- uploaded should be charged st anything other

Acceptad by SLAB -

Accepted by SLAB

than formal as it is a short confirmatary letter,
Ws sre nof preparsd o rainstate this
abatemesnt.

* Mo, Copy letter hera uploadsd wo do not
accept that this is formal and we expect to be
paid for the same.

* [SLAB] Allow 1 page formal as reasonable for
confirmatory letter.




fiwse
Dats of o v Negotlations
Work Work ltem Lodged Paid Offered  Accept Offer {8LAB in blue}

23/04/2020 Porusing (Qualified) £66.08 £86.96 ‘/~. Accspled by SLAB
Start time : 09:00 23/04/2020 |
Stop tima : 11:00 23/04/2020
Dotails of documants peruser :
perusing the 852 pages of the
dossler |

2310412020  Court (Preparationy £4348  £43.48 ’/~ Acespted by SLAB
Start time 1 13:00 23/04/2020 |
Stap ime ; 14:00 28704/2020
Dageription ; preparation for
fribunal hearing position
statemant and leading of
svidanoe from clfent /
repressntations fa non
disclosed material |

23/04/2020  Maeting {Qualified) £21.74 222‘?4'\/« Accepted by SLAB
Start time ; 14:00 23/04/2020 |
Stop time : 14:20 28/04/2020 |
Description : 1ol att with clisnt
going over the representations
we will make and advising re
paroie haaring |

23/04/2020 Court (Quafified, no  £42.35 £42.35+/ - Accepted by SLAB
sounsal)
Start time : 14:30 23/04/2020 |
Stop time : 15:18 23/04/2020 |
Nature of Hearing : condusting
the parole board heering |

24/04/2020 Letter (Formal) €248 248/ - Accepted by SLAB
Humber of pages : 128}
Description : o guvemor
agking fo pase loga) letter |

24/04/2020  Lefter (Non-Formal) £12.36 £12.36 /- Accepted by SLAB
Numbar of pages 1 250 |
Digscription : o writing to client
following parole board and
a4xplaining that hearing ts
adjourngd for 3 monihs to awall
the oultcore of criminal
procaetings in alloa |

271042020  Telephone Cail (Qualifled) £6.18 £6.18 V/ “ Accepted by SLAB
Time {minutes) : 10 | Who was
call made toffrom (nameffirm)?
: el att with dllent who is
concamad abowt further
papsrwork that | require and
that } should be able to get
further RMT reparts from e
prisent| '

3?&9 .c;’\




$35.07
Lodged Paldg Offered

. Date of

Negotiations
Work

Work ltem {SLAB in blue)

289/04/2020

01/06/2020

01/08/2020

18/0712020

220072020

2240712020

2210712020

Perusing {Qualified) £10.87
Start time 1 08:00 20/04/2020 |

Stop e : 08:18 20/04/2020 |

Datglls of documents perused :

perusing mintte from parole

board and poting further

infarmation thay raquire and

that 4 proceduan haaring will

be allocated §

Letter (Formal)

Numbsr of pages ; 125}
Description : 1o govamor
asking lo pass legal letter |

Lefter (Non-Formal) £6.18
Number of pages : 125}
Description ; to client
explaining that we have now
recaived the parols board
dacision and that tha parole
hoard have set out that they
require from the prison an
Jpdate to your risk
managsment plan |
Telsphone Call (Qualified) £6.18
Tims {minutas) : 10 | Who was

call mada to/fram {nameHirn}?

 tel att with you #s you have

concerns the parole board

daferrad the casé for 3 months

and ag you have pled not guiity

they will not know the cutcome

by the ?ia:e the parole board

next roview your cese |

Letter (Non-Formal) £12.36
Nubier of pages : 250 |

Dascription : to aprole board re

the case for nw 8ld and

updating them re the

outstanding cdmingl case as

the chalr may wish to tske &

view re the date that is ploked

for the next parola bogrd

ealling |

Letter (Non-Formal) £12.38
Number of pages < 250 |
Describtian : {o client re our tal
call ard axplainiig we bave
bmugﬁt 1o the ehalrs stiention
the dates fixed for VOur
outstanding trial bt alioa sheriff
ourt}

Letter (Formal) £2.48
Number of peges ; 1281

Dascriplion : to govemer

asking to pass legal lattar |

£2.48

me1s/ -

...%'18_‘/ 5

o / .

Accept Offer

£10.87 v//»

Acceptad by SLAB

s248V -

Accapted by SLAB

Accepted by SLAB

Accepted by SLAB

Accepled by SLAB

£12.36 FV/.v

Accepted by SLAB

£2.48 » Accepted by SLAB

Bk s




Date of
Work

23/07/2020

28/07/2020

2810712020

1810812020

21/08/2020

25/08/2020

250812020

S s

Work ltem Lodged Paid

£6.18 /‘-

Telephone Call (Qualified)
Tima (minues) : 5 | Who was
call made toffrom (namefirm)?
: tel att with client who I8
worriad that he hes still not
heard rg date for his parale
board and 3 months have now
passed, explaining we have
writen to parols board

£6.18

already |

£2.48 v .

Letter (Formal) £2.48
Number of pagss : 126 |
Description | to govemgor

asking lo pass iegal [slter |

Letter (Non-Formal) £1236 £6.18v -
Number of pages : 250 |

Description : to dient advising

we have how received a report

from the casewyrker at lhe

parols board and that the

infarmation we have provided

has baen passad (o the )
chairperson and they will ba in

touch with a dale it dus

course |

Telephons Call {Qualified) £6.18 £6.18 / 4
Time {minuwes) : 5 | Who was

call reade toffrom {name/firm)?

: tal att with client noling he has

received communication form

parals board with & data for

11t septembar 2020, he wanls

to discuss whmﬁ@r this should

be faoe to face or not |

Latter (Format) £2.48 £2.48"/ -
Number of pages : 125

Dascription : short Isiter to

parole'board 18 oUr miss

mokannaa availabiiity for 8

preliminary haaring on 27th ‘

august |

Letter (Formsl) £248  £2.48 v/ .
Number of pages : 128 |

[escription : o governor to

pass legal iotter §

Letter (Mon-Formal)
Numbsr of pages : 280
Desoription : to dient
expigining that 2 dates have
been set, one tor & full parols’
board and the eartiera

£12.36  £12.36 \/

preliminary hearing befare the
chalr and explaining further re
the nead for this |

L.\

m———EA S

Offered  Accept Offer

Accepted by SLAB

Accepted by SLAB

Negotiations
(SLAB in bluej

Acceptad by FIRM  « Abatement accepted by firm

Accepted by SLAB

Accepted by SLAB

Accepled by SLAB

Accepted by SLAB

- ISLAB] Allow 1 full page as reasoniable.




. Date of
Wark

27/08/2020

2710812020

2710812020

27/08/2020

27108/2020

2710812020

28/08f2020

28/08/2020

fuwaw

Paid

£21.74 /

Worl Item Lodged

Courl {Preparation)

Start lime : 13:00 27/08/2020 |
Stop time : 13:30 27/08/2020 |
Description : preparation for
parole board hearing |

£21.74

Mesting (Qualifiad)

Start ime : 13:48 27/08/2020 |
Stop ime : 14:00 27/08/2020 |
Description : mesting with

£10.87

client going over position ra
parole board and your
instrustions that you do not
wish thore to be Jurther deloy of
this and furiher information re
your outstanding charge |

£10.87 /- “

Waiting at court (Qualifiad)
Start time ; 14:00 27/08/2020 |
Stop time : 14:20 27/08/2020 |
Please provide details of type
of hearing attendsd : walting for
case to star |

£10.87

Count {Qualified, no
counsel)

Startime | 14:20 27/08/2020 |
Stop time  14:40 £7/08/2020 |
Nature of Hearing : court
provedurel hearing before chair
who apologises &s ha had
forgotten ébout Hearing
addreasing re clients position |

£28.23

£2.48 / -

Letter (Non-Formal) £6.18
Numbsr of pages ; 125 |

Desoription : to aprole board

the preliminary hearing and

that ] am not being permitted 10

jointhe eall]

Telephone Calt (Qualified) £€.18
Time {minutes) : 5 | Who was

call made toffrom {pame/irm)?

: 18t att from parote board

coordinator who Is enquiring If

we have dates for mr reids

autstanding cass in alfoa |

seae” -

Letter (Farmah) » £2.48

umber of pages : 125 | _

Deseription : (o governor

asking (o pass lagel letter | .
Letter (Nan-Formal) £12.36  £12.36 /

Number of pages : 250
Description : {o client
sxplaining oulcorme and the
chairs view that the hearing
should he postpanad until after
yeur autstanding trial and the
parole board therefore will be

11th eeptember 2020 |

Offered

E‘IOAS% /

£ze.ée;/{

s

Accept Offer

Accepted by SLAB

Acceptsd by SLAB

Accepted by SLAB

Accepted by SLAB

Accepted by FIRM

Accepted by SLAB

Accepted by SLAB

Accepted by SLAB

Negotiations
{SLAB in blue)

» Abatsmert accepted by firm
» [SLAB] Allow 1 page formal as reasonable.




Ea sy

Date of -

d Negotiations
Work Work Item Lodged Paid Offered Accept Offer {SLAB in blue}
08/10/2020  Perusing (Qualified) £10.87 E10.87 '/ Acteptsd by SLAB

Sarttima ;1536 0811072020 |
Stop ima : 1548 08/10/2028 |
Detalls of docurnents perused
perusing documaniation from
the sps being furthar reporis
lodged 38 pages 5 further
reports re Inteliigencs
healthtare report social work
updated ptison report |

19112620  Letter (Non-Formal) £12.36 £12.36 \/ﬂ Accepted by SLAB
Number of pages : 250}
Description : fo parole board
adviging re our miss mckennas
availability for a further prelim
hearing on 4th dscembaer and
providing info re the trial for my
reld being adjourned st affoa |

16/11/2020  Letter (Formal} £2.48 £2.48"/,~ Accepted by SLAB
Numbar of pages ; 125 | R
Des:;ﬁpﬁaa . {0 govarmer
ssking to pass lopal letter |

19011/2020  Letier {Non-Formal) £6.18 £8.18 \// . Accepted by SLAB
Number of pages : 125 | B
Desaription * to cient advising
new parcle hoard schaduled for
18th dacember and a further
preliminary hearing will take
placs and that wiz hove advised
the chalr that your trial did not
procesd |

271142020 Letter (Format) £2.48 5:2.43/ . Accepted by SLAB
Number of pages - 125 | ‘
Description : 1o govemar to
frass logal letter |

27111/2020  Lefter (Non-Farmal) £6.18 £6.18\/ - Accepted by SLAB
Number of pages | 126 | ‘
Description : t¢ client
axplaining e new praliminary
hearing befors the chair only
and the purpose of the
hearing |

271172020 Letter (Non-Formal) £12.38 £12,36/ Accepted by SLAB
Nurnber of pages | 250 | g : o
Description : io aprols board
updating the chair re the
cutstanding trial Wlet for rar
retd and that we would be of
the view it is in the interests of
{utice far parole board o
proveed on that date |

396w




Date of
Work

30/11/2020

01412/2020

04/12/2020

0411212020

04/12/2020

04/12/2020

0711212020

Work ltem

Deas .l

Lodged Paid Offered.  Accept Offer

28.18»\//-

Talephone Call (Qualified) Acteptad by SLAB

Time {minttes) . 10 | Who was
call mads toffrom {namelfiem)?
:e) att with you , you ars

£6.18

aware a preliminary hearing
has been fixed and you are not
hrappy the case i gatting put
off as your tigl in aliga Is now
not untit June 2021 and ihis is
causing you anxisly |

Latter (Formal) £248  £0.00 V/ £0.00
Number of pages 1 1281

Description ; to parole board

providing contact datalls for the

hearing |

Ne
Raview reason

Count (Preparation) . £21.74 5:21.?4%. Accepted by SLAB
Start e : 09:00 0471272020
Stop time : 08:30 04/12/2020 | |
Dascription : prep for further ‘

praliminary hagring |

Meating (Qualified) Accaptad by FIRM
Start time . 09:50 0401202020 ]
Stop time : 09:53 041212020 {
Description : tel alt with client in
advanca of preliminary

hearing |

£10.87

g0y -

Court (Qualifisd, no £28.23 Accepted by SLAB
counsel)

Stan tims : 10:08 041272026 |
Stop tima © 10:13 04712/2020 |
Nature of Hearing | condusiing

praliminary hearing |

£28.2?% ‘//~

No
Review reason

Letter (Formal) £2.48
Numbrer of paget : 125

Description : to aprole baond

providing further contsct details

for mr inch to conduct hoaring |

£2.48 £2.4a/ .

Letter (Farmal) Accapted by SLAB
Numbet of pages : 125}
Descriplion : {o govermor with

legal letter |

P

i

Nagotlatlon:s
{SLAB In blue)

+ [SLAB] Thank you for informing the Board that
you are procesding fo taxation on this vase.

+ As above

« [SLAB} Thank you for your responsa,
However, we cannot agres that this should be
viewed es a general admininstrative work and
therefore non claimable.

* Wa require to provide the agent who Is
attending at the Parole Boards contact details
otherwise e Hearing cannot take place. This Is
a prarequisiie we hava only charged £248 as a
formal charge: We do not accept that that
should not be pald,

» {SLAB] Letler to call - not chargeable.

« Abatement accepted by firm

* [SLAB] It would be appropriate, having due
regard to the economy, ihat this should ben
entered as meeting at court and be included
within the calculation for aggragated fees.

« [SLAB] }:’hank you for informing the Board that
you are procaeding to taxation on this case.

« a8 above |

« [SL.AB] Thank you for your rasponse.
However, we cannot agree that this should be
viswed a3 a general admininstrallve work and
therafore non olaimable.

¢ No for the reasons already steted we expect
to bs paid for this,

s [SLAB] Non chargeable - admin.




Date of
Work

0711272020

11712/2020

156/12/2020

16/12/2020

1611212020

15/1212020

15/12/2020

15/12/2020

Work ltem

Lattar {(Non-Farmal)
Numbaer of pagss : 125 |
Description : to client
expstaining futther to
raprasentations that the fife
prisoner tibunal will taks place
on 15th december 2020 |

Perusing (Qualified)

Start time . 14:30 11/12/2020 |
Stop time : 15:00 $1/12/2020 |
Datalls of documants perused
going cver the deiclon minite
and the 1emms thereo! - all are
contant far hearing tu proceed
on 15th december despite fact
prograssion may be hald up
due fo outstanding sorplaint ,
board to use uncomplicated
language and beoard request for
brief addendum 4 pages |

Court {Preparation)

Start time : 06.00 16/12/2020 |
Siop time : 09:00 15/12/2020 }
Description : praparing further
for full haaring of parole board |

Mesting (Qualified)

Start ime : 08:30 15/12/2020 |
Stop time : 09:48 15/12/2020
Description : sl &t with you
and flo prior {e fribunal
proceeding |

Court (Qualified, no
counsel)

Start time ¢ 10:00 15/12/2020 |
Stop time : 11:30 1812/2020
Nalure of Hearing : condudling
parale bhoard |

Letter (Non-Formal)
Numbser ot pages : 125 |
Description : to aprole board a5
requested by chair with copy
complaint re cutstanding case |

Letter (Format)'
Number of pagss 1 125 |
Desciiption © to goverrer to
pass legal letter |

Letter (Non-Farmal} -
Number of pages : 250 |
Qascrﬂpiion » to client further to
the parole board explaining
after he gave evidence that tha
parole board are consideing
matters and decision within 10
days |

£6.18

£21.74

£43.48

£10.87

£84.71

£6.18

£2.48

£12.38

Qs 0
Lodged Pald © Offered Accept Offer

£6.18° -
£10.87 -
£2174 -
£10.87 -
£84.71 -
£6.18) -
|
£248 -
i

Accepted by SLAB

Accepted hy SLAB

Accepted by SLAB

Accepted by SLAB

Accepled by SLAB

Acceptad by SLAB

Negotiations
{SLAB in blue)

Accepted by SLAB

Accepted by FIRM

. Abaterﬁent accepted by firm
-5 {SLAB] Allow 1 full page as reasonabig,




Date of gg@’ ‘1% Negotiations
Work Work ltem Lodged Paid .  Offered Accept Offer {SLAB in.blue}

t

17{12/2020  Perusing (Qualified) £10.87  £10.87
Start time ; 13:00 17/12/2020 |
Stop thme 13010 1741202020 |
Destails of documents perused :
parusing intimation of parols
board |

Ascepted by SLAB

18/12/2020 Letter (Formal) £2.48 £248. . Accspted by SLAB
Number of pages ; 125 |
Description ; to governor to
pass legal Iatter }

18/12/2020 Letter {(Non-Formal) £6.18 £6.18 . Accepted by SLAB
Number of pages ;126 |
Description : 1o ollent
axplaining we have the
delcsion and the full minute will
be in due course and thai
further huaring in 12 months
time |

06/01/2021 Telephone Call {Qualifled) £6.18 £6.18 - Acceptad.by SLAB
Time {minutes) : 10 | Who was .
caft made toffrom (nameffirm)?
: st with client ra parole tivard ; :
decision and advising ully he i P
wishes to appeal to supreme o

court explaining my views at
thsi time re judicial review |

18/01/2021  Perusing (Qualified) £21 J4 £1_0.87j - Accepted by SLAB
Start time : 11:00 18/01/2021 | ' ;‘ ' . .
$itop thne © 19:30 16/01/2021 | 6‘*@& B ol 2N %ﬂﬁ“&\
Dstalls of documents perused : &{M MJ&‘QM alk e m&sﬁﬁﬁ

r fad &
perusing delaled 5 page Ww G aca ) ay poiad ta mo.

inparticutar regarding the tack ; v M e @?C‘{ﬁhf M@&( g g«gﬁ)ﬁiﬁj

of progreastan hrough the &e’% M‘ <0 im‘uz‘ o ) 4 tecaha o
prison eatats snd why that MLM% (¥ A hﬁ%‘*@% ”("” flk ¥ . ’

raguirss to ba the posituion and | ; R

degision of parole boerd and

further re podentisl fur‘ap;‘seal j
19/01/2021  Latter (Formal) £2.48 £2.48 - Accepted by SLAB

Nurmber of pages 1 126 | 3 o
Description : 1 governor with o ,j 334??1 ﬂ% W
legal intter | _ ? _ .

19/01/2021  Letter (Non-Formal) . £12.38 £1 2.36: * Accepted by SLAB

Number of pages : 250 | ; ’ 1
Description ;o clieni re the
parole board decision and that
a grest deal will dapend on the
outeome of his summary
corpiaint and further thereon
and ihat at this stage we
cannot see any right of juducial ;
raviow | u

Totals MM% £43.48
e

33




&

I - cterence 1531624420

The attached account was presented to me for taxation by McKennas, Solicitors, Glenrothes, in
terms of Regulation 18(4) of the Advice and Assistance {Assistance by way of
Representation){Scotiand) Regulations 2003 .

Taxation of the account was assigned for 21 April 2021. By agreement of parties | dealt with the
taxation by way of written submissions.

The account as presented to me is annexed. The amount in dispute was £18.54 comprising of 3
entries on the account. The principal taxed amount is £854.70.

For the avoidance of any doubt { only considered the amounts that were objected to, having regard
to my role in terms of the regulations. | have no locus to consider any specific entry where same has
been either agreed hetween the parties or conceded. | further fully accept that the benefit of any
doubt | have on any aspect of the account has to be given to SLAB as the paying party. Reference
Hastings, Chapter 7, Pages 111-113).

In this particular account | have allowed a fee of £6.18 for the letter on 24 March 2020, have allowed
the precognition fee of £12.36 sought_ on 19 March 2020 and have sustained the objection by SLAB
and will not allow the charge of £2.48 for the formal letter on 1 December 2020.

Reasons for my decision are noted below.
Taxation Costs

As accepted by both parties, the expenses of the taxation are a matter for the Auditor. The total fees
due to SCTS in this matter are £66. These are account lodging fee of £46 and taxation fee of £20. The
taxation having been sought by McKenna's this is due for payment by said firm to SCTS. Given the
relatively small amount of the amount of the account | do not propose to apportion the fee based on
the individual amounts. Given that there has been “success” by each party | will apportion liability on
the basis of 50% each. One half of the fees namely £33 has therefore been added to the account.
The ac¢ount is therefore taxed at £887.70. | will, as | did on the last occasion, leave it to parties to
make the necessary administrative ar;angements to apportion the fee.

Decision Reasons

Correspondence — 24 March 2020.

The charge claimed was objected to by SLAB on the basis that the letter const(i\tuted a short formal
letter and that therefore a reduced charge of £2.48 was appropriate. | was referred to the guidance
by SLAB in respect of letters under advice and assistance that | have considered. The letter was sent
on 24 March 2020. |JJjilifhad a Parole Board Hearing assigned for 23 April 2020. The letter (word
count 117} advised the Parole Board a number of things namely that the firm had been instructed to
act on behalf of him, that further representations were to be made to the Board and what these
would relate to. It was stated that these would relate t¢ his own personal representations and his
representations with regards to non-disclosure information. | note the terms of the objection from

1
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SLAB and why the Board are of the view that a formal letter charge should be applied. | note the
comment from SLAB that the parole board would be aware of the date and location of the hearing. |
do not interpret the letter in that way. The solicitors are advising the Board of their intention to
appear and what the submissions will be, location of a hearing is customary and regularly seen in
letters. Formality or otherwise of a letter is assessed on the content not length of the letter. The
letter in dispute imports information that is necessary and of assistance to'the Parole Board similar
to a letter that would be sent to a Court. Itis not a short formal letter in my view and | will therefore
allow a charge of £6.18.

Correspondence -1 December 2020.

| note all the submissions from parties. | note the terms of the letter namely that it advises of the
contact telephone number of Ms McKenna for the hearing. This would have been required for
contact by the Parole Board. As stated earlier the work must be necessarily and reasonably incurred
with due regard for economy. The charge sought for this letter is a formal letter charge. There is
clearly no doubt that the letter referred to is such a letter. The test | must apply having regard to the
SLAB regulations is whether the work is necessarily and reasonably incurred. | have had the benefit
of sight of McKenna's file. | see that a letter was sent to the Parole Board on Friday 27 November.
Prior to that availability of Ms McKenna for the hearing on 4 December had been confirmed to the
Parole Board. The letter of 1 December advises of a telephone number for contact purposes. | am of
the view that this could have been included in the letter of 27 November and wnl therefore disallow
the charge for the formal letter and uphold the submission from SLAB

Precognition Cha,rge —-,19 March 2020

| have read all the submissions before me and the dbcument that is the subjeét of the dispute
between the parties. l have also noted the lengthy submission from SLAB relative to this disputed
charge. in coming to my decision | give consideration to (a) What is a precognition? and (b) Whether
the charge meets the statutory test applicable, namely work necessarily and reasonably done, due
regard being had to economy.

A precognition is a written statement of the evidence which a witness may be expected to give. This
can also be a written statement of the evidence that a party/applicant may be expected to give to
the Court/Tribunal: The evidence has to be obtained from the applicant to aid the solicitor in
submissions to the Parole Board.

The statement in this Cése contains informatibn that in my view is ”eVidence" and relevant to the
submissions made to the Panel. This differs from the case of-dealt with on the same date
where the “ precogmtxon advised of his mstructlons In this case the precognmon gives details of an
alleged criminal offence pertaining to -m theGIenoch_ql Prison which has been reported to
the Procurator Fiscal ih;AIIoa. Given the background here it was essential that a
precognition/statemen!t was taken from the applicant for the submissions. | note that SLAB state
that the precognitions have not been lodged as productions. it is well established practice in all
manner of hearings, Court hearings and others that precognitions from witnesses or
parties/applicant and are not shared with opponents or the Court or adjudicating authority.

< ; .
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Precognitions are only viewed by Auditors for taxation purposes. In all the circumstances the
precognition charge is allowed.

ALAN PIRIE
SCTS Judicial Auditor -

Tayside Central & Fife,

iz
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