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‘ Gtement issued on Ist August 1978 announcing the
Broperty & ’:\“3[1011 with effect from Ist October 1978 of the 1946
Jrcise ol t2 Qln Death Dutics Agreement the Board said thar the
low T ‘13ment had ceased to have effect in relation to esrates of
g nancy ¥ Fduals who died after 31st December 1971 (the date
3¢ the \‘-“" ,;“hlch Canada had repealed its estate tax) and that this

ofa L*“ ‘1. %as shared by the Canadian authorities. However, as
4 full &2 “Mnister of State announced on 27th Julyinareply toa
ch’m‘f-*r a Parliamentary Question, the Board have now been
,unmCC -’\" '\‘J that the Double Taxation Relicf (Estate Dutv)

2Ry

ant rli:fn' L Schedule to the Order do have cffect in relation to
{ite Pﬂ“"“ k'St)fmdnvldu.\ls whodied atter 31st December 1971 and

1 particedt & \ st October 1978, the date from which the Agreement
J,c will v“‘ {Minated. Subject therefore to the normal rules gov-
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Janint '\2 the reopening of settled cases the provisions of the
*c)r P‘“‘“‘, \8rccmcnl will apply to the estates of individuals who
G, ths WL -Vfon Ist October 1978. The main elfect of this will be
fon in Y% Slecased persons who were domiciled 1n Canada at the

‘l .
flhur death but who were deemed to be domiciled in -

'15 c\cru*j; cXumder the provisions of section 45 Finance Act 1975
v"\l be treated as so domiciled if they died before 1st
& ’ )

Ter 1978,
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‘\ uble Taxation Relief (Taxes on Income) {Norway)
il."‘ofdt‘r 1979 entered into force on 22ad June 1979. It
4 ©2 published as st 1979 No 303.
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Working-Party on Legal Aid legislation
The Working-Party 1s now movmg towards complet
its report on Legal Advice and Assistance and Legal
Civil Proceedings.

Previous notices in the Journal invited members to s
matters for consideration. Any member still having a1
which he feels should be considered should submit it
Sccretary of the Central Committee who will place it |
the Working-Party.

Lega!l Aid in civil proceedings

Assessment of resources in cases of juveniles

Regulation § of the Assessment of Resources Regul.
provides that in an application by a juvenike (a person «
sixteen), save in exceptional circumstances, the means

~ person liable to maintain the juvenile have to be take;

account. Normally the refusal of a parent (or person lia
maintain as aforesaid) to co-operate in relation to the a
ment will be taken by the Department as an abandonm
the application unless there are exceptional circumsta
As an indicatien of excepiional circumstances, the follc
case should be noted. Solicitors considered a mother ar
child had a good claim against certain authoritics fc
death of the father. The circumstances of the death w.
exceptional and distressing to the mother that she instr
abandonment of her claim and that of her son as sh
unable to give evidenee and would not co-operate in an:
as regards means. The Deparunent agreed with the |
Aid Committee that the son should not be denied Lega
and that the case was one within the meaning of *excepi
circumistances’. The decision as to what constitutes ‘c:
tonal circumstances’ is one for the Department b
appropriate situations representations by Legal Aid <
muttees or solicitors will be considered by the Depann

Contribution fraction

Asindicated in the previous Journal the contnbuuon fra
has been altered from one-third to one-quarter from
July 1979, The amendment was made by the Legal An
1979 (Commencement No 1) (Scotland) Order 1979.

Expenses in divarce cases wnder the five-year non-cohabit.
e

Craigic @ Craigie—1979 st.1 (Notes) p 60

Members will have noted this case in which the First |
sion considered the question of awards of expenses
legally aided undefended divoree on the grounds of
cohabitation for five vears. The Division held that t
should be a new general rule of practice to the effect
where there is no financial provisions the normal rule wi
no awards of expenses although the Court would stll
its over-riding discretion which would probably be exert
onlv verv exceptionally, Where the wife secks soine fina
provisions the rule will be the same although the C
thought 1t wan casier in these cases to envisage circumsta
where the Court nught exercise its discretion.

Auditer’s opinion

Sir: We send herewith a copy of a Note from the Audit
the Court of Session in a case Catherine McCullo
McCulloch, This arises out of the question of whether
necessary to have a Legal Aid Certificate in a divoree ac
which covers ancillary matters. Tt is clear from the Audi
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opm:on that this is not necessary, but we fear that many
solicitors being unaware of this decision are acceding to
abatements made by the Legal Aid Central Committee Tax-
ation Department, which would not be supported on 1ax-
ation.

SR Drummond & Co
Edinburgh

NOTE

by
The AUDITOR of the COURT of SESSION
for
The LAW SOCIETY
In Causa
MRS CATHERINE McGREER or McCULLOCH
againsi

. PETER TRAINER McCULLOCH,

This 1s a Taxation between the Solicitors for the Pursuer and
the Law Society in connection with the account of expenses
to be paid to the Solicitors.

Contained in the account commencing in Qctober 1976,
there are entries in connection with adding a conclusion for g
capital payment which was not contained in the original
Summons. The Law Society maintain that the Legal Aid
Certificaie does not provide for a capital payment and tha
accordingly all the entries concerned with the amiendment of
the Pleadings to insert a conclusion for a capital paymem
should be disallowed. They take the view that any such work
should not be included because the Solicitors did not ask
permission from the Law Society to amend.

The Solicitors on the other hand contend that the entries
should be allowed because they are part of the work which a
prudent Solicitor would have done in the best interests of his
client, and are therefore payments which should be properly
madc out of the Law Society funds even although permission
was not sought.

The Auditor of the Court of Session on 14th April 1970, in
the case of Butler » Butler decided that, in view of the
terms of the Act, Scheme and Regulations, charges for an
amendment adding an interdict in that case should be
allowed. In his Note in that case, he narrated the various
sections of the Legal Aid Act and Scheme at length and he
repeats these notes in this Note and incorporates them in it by
reference 1o his Note of 14th April 1970 brevutas causa.

The Auditor has come to the view 1 iy case that the
amendment in question was not a change or variation of the
Proceedings in terms of the Act, Scheme and Regulations,
and accordingly proposcs to allow it. He is of the opinion that
adding a claim for a capital payment following upon infor-
mation received after the Summons has been lodged ks apart
of the Procecdings whichcould reasonabiy be accepted inan
Action of this nature.

It is, of course, the case that the Committee must be
satisfied that an application has a probable cause, and no
doubt the Law Socicty would siav that in this case the
amendment and the facts averred in it have not come under
the scrutiny of the Committee. In an Action such as this, it
would scem 1o the Auditor to be reasonable for the Com-
nuttee to expect that, if it became apparent that the Defender
had moneyv, a claim for a capuial pavment would follow.

IN RESPECT WHEREQF
W. Rufus Smith
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In reply

The foregoing letter and Note were submitted for
lication by the solicitors whose account in the cz
McCulloch © McCulloch was taxed by the Auditor ¢
Court of Session against the Legal Aid Fund. Itis consic
necessary 1o bring the following additional mformauont
attention of the profession.

The Auditor’s decision relates to adding a Lonclusxoﬂ’
capital payment because of information reccived af{er
swumons had been lodged. The important part of this
is: :

" ‘He is of the opinion that adding a claim for a ¢

pavinent following upon information received after!

Summons has been lodged is a part of the Proceedi

which could reasonably be actepted in an Action of
nature. :

‘It is, of course, the case that the Committee must{
satisfied that an application has a probable cause, andi
doubt the Law Saciety would say that in this case, t
amendment and the facts averred in it have not come ung
the scrutiny of the Committee. Inan Action such as lhli(
waould scem to the Auditor to be reasonable for the Co
mittee 10 expect that, if it becane apparent that the ¥
fender had money, a claim for a capital payment \\-0'%
foltow.’ :

The solicitors’ letter goes further and indicates that 151
decision covers any ancillary matter such as custody, -‘Ig
ment, ete.

The Legal Aid Central Committee do not agree \vithﬁ’y
Auditor’s view as stated above nor with the views in %
letter. They consider that payment for work relating to an® ’%

e —

lary conclusions can only be allowed if specifically includef
in the Certificate, or if approval has becn obtained from
Supreine Court Committee after the Certificate wasissued.
would, for instance, be quite unreasonable for a husb
dL(CHdCl’ to be allowed to defend on custody at the expensed
public funds where it was clear he had no chance ofsucctﬁ -
and the Supreme Court Committee frcqucn(lv disallowanck
lary conclusions on that basis. g

The Committee do not proposc 1o be bound by -4 ¢
Auditor’s decision n this case cither in relation to 2 Ff:
clusion for a capital payment or for other anciljary matteft g
The Commitree would have taken a Note of Ohjections tothf "
Auditor's deecision in this case, but the taxation was on joizt &
remit, and so a Note of Objections was not competent. T¥
Committee, for convenience of solicitors, allow taxations 03!
yount remit, rather than insist on a fonna] motion form.\alld
under the Rules of Court.

The Law Sociery hasa right to take a Note ofOb;ccuons(l
a report of the Auditor (see Park v Colvilles 1960 s¢ 1433
when the poiat arises again, the Committee will require &
solicttors” account to be remitted to the Auditor for {axatice
in teoms of the Rules of Court to enable 2 Note of Objecties
to be stated to the Auditor’s report. t

If any solicitor is minded to found on the Auditor's &2,
cision in this taxation, he should keep in view the status of e I :
decision, which was a deciston in an arbitration, not :cs§:1 '
judicially. Members may feel they should treat the foregeisd
item with caution, until the issues have been resolved, jod
icially or othenwise.
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John T. sumnm!
Secretary, Legal Ad.
Central Commitd
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payment and that accordingly all the entries. concernsd
with the amendment of the Pleadings to insert a conclusion

for a capital payment should be disallowed. They take

the view that any such work should not be included because'
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the Solicitcrs did not ask perm1531on from the Law Slﬁietyf;

to amend, TQ
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The Solicitors on the other hand contend that' the;;'

entries should be allowed because they are part of the
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