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TAXATION HAMILTON SHERIFF COURT 

27 MAY 2014 @ 10:00 AM 

RE:  C253190313 

SUBMISSIONS ON BEHALF OF THE SCOTTISH LEGAL AID BOARD 

 

 

Background 

Legal aid was granted to allow the assisted person to make an application for 

guardianship under the Adults with Incapacity Scotland Act 2000.  The application 

was heard before Hamilton Sheriff Court. 

The Board and J Quinn & Co, Solicitors have been unable to reach agreement on 

the account submitted for certain items of work carried out by Mr Quinn.   

Mr Quinn lodged the legal aid account with the Auditor for Taxation and a diet has 

now been fixed for Tuesday, 27 May 2014 at Hamilton Sheriff Court. 

Standard of Taxation – Third Party, Paying 

In considering the account the Board has had regard to its Regulations.  Regulation 

4 of the Civil Legal Aid (Scotland) (Fees) Regulations 1989, stipulates that “Subject 

to the provisions of regulations 5 and 7 regarding the calculation of fees, 

regulations 6 and 7 regarding the calculation of outlays, and the provisions of 

regulation 8 regarding the submission of accounts, a solicitor shall be allowed such 

amount of fees and outlays as shall be determined by the Board to be reasonable 

remuneration for work actually, necessarily and reasonably done and outlays 

actually, necessarily and reasonably incurred, for conducting the proceedings in a 

proper manner, as between solicitor and client, third party paying”. 

The test applicable to a third party paying is defined in Maclaren - Expenses in the 

Supreme Court and Sheriff Courts, which is the recognised authority on taxation, 

and is the basis of accepted custom and practice.  On page 509 Lord Maclaren 

explains “that while the taxation prescribed by the statute be as between agent 

and client, yet as the expenses in a case like this have to be paid not by the client 

but by a third party, the principle of taxation, though not indeed identical with 

that between party and party, must yet be different from that applied in the 

ordinary case of agent and client”… “that where a statute authorises the taxation 

of expenses as between agent and client, what is given is the expenses which a 

prudent man of business, without special instructions from his client, would incur 

in the knowledge that his account would be taxed.” 
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This has the effect that the work actually done has to be supported and justified in 

circumstances where it does not appear on the face of it to have been necessarily 

and reasonably done. On page 511 Lord Maclaren explains “In taxing the account 

of an agent against a third party on the basis of agent and client the fact that the 

agent had done the work for his own client and may be a good charge against the 

latter does not conclude the matter in a question with a third party, as many 

items may be modified or taxed off, though not so great an extent as in a taxation 

between party and party.”  

Summary of Issues in Dispute 

Letters 

The following letters have been restricted on the basis that the content is not 

wholly necessary or reasonable for conducting the proceedings in a proper manner, 

as between solicitor and client, third party paying.  The Auditor is asked to 

consider the letters having regard to the Board’s letter dated 31 March 2014 and 

its reasons for restricting; or disallowing the letters in their entirety.  

18 April 2013 – Letter to the client  

18 April 2013 – Letter to the Council instruction an MHO report 

26 April 2013 – Letter to the Council enquiring about the timetable for the report 

16 May 2013 – Letter to the Adults Psychiatrist to prepare an AWI (1) report 

18 May 2013 – Letter to the Adults GP to prepare an AWI (1) report 

18 May 2013 – Letter to Watters Steven & Co to prepare an AWI (8) financial report 

09 July 2013 – Letter to client enclosing AWI (8) report and advising on procedure 

20 August 2013 –Letter to the Sheriff Clerk enclosing forms 

Telephone calls 

The following telephone calls have been disallowed in their entirety on the basis 
that there was either, no contact made with the intended recipient; where the call 
was answered nothing substantive was discussed sufficient to advance the 
proceedings, i.e. leaving a message for someone to return the call or vice versa; or 
the person taking or making the calls was a non-fee earner, whose costs form a 
general overhead of the firm.  The Board does not pay for telephone calls in these 
circumstances.  
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The solicitor has admitted that he does not employ administrative support staff 
and therefore does not have persons available to undertake work capable of being 
carried out by non-fee earners, such as secretaries that might include making 
enquiries, such as the timescale for obtaining reports. The Board should not be 
asked to compensate for a firms lack of administrative assistance. 
 
At a meeting with the Board the solicitor advised that he did not record what was 
discussed during telephone calls; and suggested re-drafting his file notes to record 
what he recalled was discussed during telephone calls.  The Board’s position is that 
file notes should be contemporaneous and should record the relevant information 
reflecting what actually occurred at the time.  
 
The Auditor is asked to consider the entries for the following telephone calls 
having regard to the Board’s letter dated 31 March 2014 and its reasons for 
disallowing the calls in their entirety. 
 
30 May 2013 – Call to Council – message left to return call 
 
13 June 2013 – Call to carers asking them to return the call 

13 June 2013 – Call to client who is unavailable – message left to return the call 

13 June 2013 – Call to client noting he is on annual leave 

14 June 2013 – Two calls to carers – noting carer is unavailable/providing details of 

telephone number 

08 July 2013 – Call to GP chasing up report – supervisor to return call 

08 July 2013 – Call to Psychiatrist re: report – noting they will call back 

08 July 2013 – Call to GP re: report – being cut off 

08 July 2013 – Non fee earner receiving call from carers – message left for solicitor 

to return their call 

08 July 2013 – Two calls to carers – messages left to call back 

08 July 2013 – Non fee earner receiving call from GP 

22 July 2013 – Call from MHO – message left to call back 

22 July 2013 – Call to MHO – unavailable – on another call 

22 July 2013 – Call to client – message left for client to return call 

25 July 2013 – Call to client – noting he is off site 
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Preparation 

Entry 6 September 2013 – Preparation for hearing, reviewing file, anticipating 

questions from Sheriff.  The narrative is vague and does not detail what 

preparatory work was actually carried out.  The Auditor of the Court of Session in 

Devaney v. Greater Glasgow Health Board was of the view that a solicitor checking 

over and re-familiarising themselves with the whole material is traditionally a non-

chargeable activity.  The Board does not recall seeing any evidence on the file of 

questions noted by the solicitor that the Sheriff was likely to put to him.  However, 

the Board acknowledges that some preparation prior to a hearing is likely to be 

required.  In recognition of this and in the absence of any details of the work 

actually done, beyond what is described in the file note/account narrative the 

Board has allowed half an hour as reasonable. 

Other work items 

Entry 25 July 2013 – Revising the Summary Application – Approximately 180 words 

have been inserted.  The Board proposes that a fee not exceeding a page should be 

allowed, on the basis that a sheet is defined as 250 words. 

Entry 12 August 2013 – Framing execution of citation – The Board allows a formal 

fee for completing this form.  This reflects the view of the Auditor of Linlithgow 

Sheriff Court many years ago who allowed a formal fee on taxation for completing 

the form G8.  

Entry 14 August 2013 – Checking Royal Mail Website to track and trace – It is the 

Board’s position that checking the Royal Mail tracking system for the purpose of 

producing proof of service is administrative work capable of being undertaken by 

non-fee earners whose costs form an overhead of the firm. The Board should not 

be asked to compensate for a firms lack of administrative assistance.   

Report authors account for preparing AWI (8) report (Watters Steven & Co) 

Entry 4 June 2013 – Preparing for meeting with prospective guardian, examining 

legislation – The report author has considered the Summary Application and should 

be aware of the circumstances.  The Board does not pay for experts or 

professionals to examine legislation as work of this nature is deemed to be 

subsumed within their commercial hourly rate. 

Entry 26 June 2013 – Travel to and from Wishaw (10 minutes) - The Board has 

published its position concerning the time and cost payable to experts and 

professional persons instructed in legal aid cases for travel.  The relevant 

publications are attached for the Auditor’s consideration. 
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Entry 26 June 2013 – Drawing schedule 8 report (12 pages) (2 hours) – The Board is 

not in receipt of this report.  The Auditor is therefore asked to consider the 

schedule 8 report and to consider its reasonableness having regard to the content; 

actual sheetage; and the time claimed for drafting it.   
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