ACCOUNT OF EXPENSES INCURRED TO THE SCOTTISH LEGAL AID
BOARD BY MESSRS ALLCOURTS, SOLICITORS, LIVINGSTON

IN CAUSA

R ' JS

Linlithgow, 19 October 2004.

Having examined the account of expenses in the aforesaid case and having heard Mr

tor the Scottish Legal Aid Board and Mr Stuart Peebles thereon, [ hereby
tax the said account in terms of Regulation 11(2) of the Criminal Legal Aid (Scotland)
(Fees) Regulations 1989 in the sum of £73.90
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[n this taxation the Scottish Legal Aid Board was represented by _and

Messrts Allcourts by Mr Stuart PEEBIE:';%’.’din_dIcafed thatthe only
objection to the account lodged was in respect of an eight-page letter for which a fee
of £ 48 had been claimed under the Advice and Assistance procedure. The basic issue
was whether that letter or parts of it were necessary and reasonable. having due regard
to the terms of Regulation 17 of the Advice and Assistance (Scotland) Regulations
1996 which provides that “.... fees und outlays allowable to the solicitor .... shall
only, be.... fees for work actually, necessarily and reasonably done in connection with
the matter upon which advice and assistance was given, due regard being had fo
economy ... " etc. _submitted that the full content of the letter in
question was neither necessary nor reasonable and indeed was premature. He
accepted certain parts of the letter were relevant, but the remainder. if necessary,
could have been sent at a later date. Thus it would have been covered by the fixed fee
payable when full legal aid was subsequently granted. [ lllconceded that.
having regard to the Scottish Legal Aid Board’s “Legal Aid Fees and Taxation
Guidelines™ publication, paragraph 2.3.24 thereof, the letter. it construed as a

“cotififmatorylettér;-could bé‘cotisidered reasonableinsofar as one of thes faupwss s
exceptions outlined in that paragraph might apply, i.e. exception (4) — the marter may
he subject to a time limit, date of heuring, penalty imposed. To that extent the Board
would be prepared to allow a fee. However his contention was the letter went beyond
this. He maintained much of the detail of the letter was premature. His position was
that the only matters which were particularly relevant and reasonable at that stage
were the issues in respect of the court dates and bail conditions. This would reduce
the letter to a one. possibly two. puge letter but no more than that. He cited two
cases. The first was the decision of the Auditor at Airdrie in the case o . | | NGczN

and a case of my own here at Linlithgow H.VA v _

In the case of | NGB the Auditor had disaltowed a number of pages trom a letter
that contained detail of prison rules. These rules were readily availuble in separate
statutory documentation.  Accordingly, the Auditor had disallowed those parts of the
letter which had in eftect reproduced the prison rules. as they could have been
photocopied and attached as an appendix to the letter itself.

In the case of FVMA v _ observed the Auditor had disallowed
letters in a case which had involved word processed “mail-shot™ type letters. although
he conceded this was not exactly the same point as was at issue in the current cuse,

I reply Mr Pecbles submitted that in his view what was necessary and reasonable
within the scope of Regulation 17 was dependent on the circumstances of the
individual case. Tt was a matter for the solicitors acting in the case to consider the
circumstances and decide what was best in the interests of the client, e aceepted the
“similar letters™ position in the AV VI ¢ but submitted that tha only
applicd to similar letters within an individual case, as was the situation in /A v
h e did notagree that the fetter was in any way premature. e argued that
it was likely that at the [iest meeting with an accused in custody. the accused would be
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unable to take in all the matters that were covered by the letter. He noted that this
was particularly difficult within Linlithgow Sheriff Court, given the restrictions in
facilities available for interviewing clients. It was his view that all the issues in the
letter were important to the client and were as brief as they could possibly be. He did
not believe that the decision in _ was particularly relevant to this case, as
the content of the material which could have been annexed to the letter in that case
was-a-set-of statutory-rules, These were-general-to-all situations of that nature and___

were not exclusive to a particular individual. He noted that [ N5 also
made the point that SLAB had to consider the impact on its budget of fees claimed
which did not fall within the provisions of Regulation 17 of the Advice and
Assistance (Scotland) Regulation 1996. Mr Peebles contended that budgetary issues
were entirely a matter for the Board and should not be a matter for consideration by
the Auditor in reaching is decision.
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L am of the view that in this case the eight-page Ieht’éfr ought to be allowed. ) Mr

had conceded that a letter of one to two pages could be allowed viven the
terms of the fourth exception to the general rule expressed in paragraph 2.3.24 of the
Legal Aid Fees and Taxation Guidelines (1994). Having considered that paragraph it
seems to me that the further potential exceptions (1) and (2) (the client veay in u
distraught state of mind and the subject matter was too complex for memory) might
also apply in the case of accused in custody, depending on the circumstances.

-Motwihstandiog, SN o<scriions that matsss other than dates.Of i) A0, s
bail could be covered by a separate leaflet or annex. I am more persuaded that the

content of the letter is likely to be intormed by the circumstances ot individual cases.
[n my view. the information contained within the letter was all extremely relevant o
the conduct of the case and it seemed to me that it was more responsible tor the agent
to advise his or her client in those terms as soun as possible alter the initial mecting.

[t. as _\vas suggesting, some of this information could be reduced 1o a pro
torma document, it appears that no such document approved by an appropriate body

exists. Both parties contirmed this.. This sets this case apart from the Auditor's
decision in the case of Neither does this case sit exactly on all lours
with the case of F/A/4 v N - hcre the decision related to a number of “similar
letters™ in a single case. On the question of the financial implications tor SLAB. [
note in fact that this was also considered by the Auditor at Airdrie in the case of

e was not persuaded by SLAB's arguments in this respect. Neither am 1L
and like the Airdrie Auditor [ also of the view that each case requires to be considered
ON LS OWN merits.
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