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NOTE ON DIET OF TAXATION ON 16 JULY 2014 AT MELVILLE CRESCENT 

 

 and I attended the taxation at 11.15 am on Wednesday 16 July 2014.  I 

y of the Board’s written submissions to the Auditor and to the other side, with 

the intention of leading the Auditor through the Board’s arguments by reference to the 

written submissions.  However, the other side also had what looked like more detailed 

written submissions, and other documentation produced at the time.  

Auditor (AUD)   

(IO) 

AUD – “I believe the issue is framing a statement and the particular stage in the 

proceedings rather than relying on a file note, and the question as to whether to do so was 

necessary”.  

IO – Ian referred to his written submissions including, apparently, a Note by Counsel but 

this was not produced as it was of general application and had been obtained in respect of 

another client.  It was explained that authority would need to be obtained before 

counsel’s note could be produced (and even then it may only be produced to the Auditor).  

Ian also produced a copy of the statement and explained that an increase had been 

granted on the basis of a template which “authorises us to take a statement”.  It was 

explained that this was the most important document which Ian would be relying.  

AUD – Again the Auditor noted the distinction between a file note and a statement.  He 

observed that the client is subjected to quite a rigorous interview to establish his position.  

The solicitor can be present but cannot intervene.  (The Auditor was basically working his 

way through the Board’s note).  “Like a summary stated case this is an adjusted transcript 

– a document that narrates the interview plus subsequent observations for consideration 

by the Home Office?  It is clearly important – it is the founding document for the basis of 

the application.  

If you have a transcript as adjusted and a file note, is it necessary to prepare a formal 

statement?”   

IO – “The solicitor spoke to the applicant before the interview.  You need to speak to 

someone who doesn’t speak English.  You have to get the full background details and the 

complete story; yes, you can keep it as a file note or you can also keep it on a statement.  

Solicitors move on so the solicitor may not be there at a later stage.  You need a detailed 

precognition.  

Under A&A, as you are aware, there is an initial limit of £95.  SLAB template no. 2 (IO 

referred to bullet point one) says that you can have a meeting and take a statement.  We 

will be relying on legitimate expectation in this entry being paid”.  

AUD – “So you are saying that it is good case management?”  

IO – “Yes, the client may say at a later stage I didn’t ask you to do all that.  So it is 

necessary”. 

AUD – “And of course you are working to a short timescale?” 



IO – “Yes, we have to do the statement in short compass/restricted timescale.  In this 

case the client has scarring from his time in custody and needed a medical report to 

comment on the injuries sustained by the client.  Sometimes these injuries are self-

inflicted”.  (The legal assistant who was also there referred the Auditor to a UT case 

referring to age of scarring up to six months and the need to obtain early medical 

vouching). 

IO continued – “A medico- legal report form cannot be accepted without a statement, or a 

statement of evidence form (SEF), or an asylum interview transcript”.  (I noted that the 

reference to this transcript was stated very quickly and very quietly). 

AUD – “My practice, as a litigation lawyer years ago would be, in certain circumstances, to 

dictate a file note to help anyone who had to read it.  I don’t know if there is any 

different between a formal statement and a typed file note, or whether the Board pays 

for a file note*”. 

IO – “We are not paid for a file note”.  

AUD – “This is not again about case management – the record being the formal 

statement?” 

IO – “Yes.  McPhail states that you should take a precognition.  How do you know what 

the case is/remedy etc?  You have to go over this with the client”.  [Feel I have to 

comment here.  McPhail only recommends that a solicitor takes a precognition in 

circumstances where the case is proceeding to a hearing and a solicitor requires a formal 

note as to what the client will say in evidence.  Also, a solicitor does not need to frame a 

precognition to “go over” matters with the client.  

At this stage the Auditor thought that the best way forward, given the documentation that 

had been produced and exchanged at this diet would be to continue consideration to a 

further diet for written responses to each side’s submissions.  The documentation to be 

made available to the Board in order to allow it to prepare a response would be  

 Counsel’s Note (but only if it could be shared);  

 the medico-legal form;  

 the instruction of the medico-legal report; and  

 the statement. 

A further diet was set for 12 August 2014 at 11 am. 

The documentation has now been made available by e-mail of 24 July 2014 (on file).  

 

*We don’t – essentially a framing charge. 



RESPONSE TO WRITTEN SUBMISSIONS 

ON BEHALF OF  

THE SCOTTISH LEGAL AID BOARD  

 

TAXATION (CONTINUED DIET), EDINBURGH, MELVILLE CRESCENT – TUESDAY 12 AUGUST 

2014 @ 11 AM 

RE: AA/3925039513  

The Board has the following observations to make on the written submissions previously 

produced to the Auditor by Messrs Morton Fraser, Solicitors, Glasgow.  

BACKGROUND  

The background set out in the submissions, with the exception of the last two bullet 

points, is not in dispute.  As can be seen from the Board’s written submissions, the Board 

recognises the need for appropriate advice, and the need for an interpreter and a medico-

legal report if required in the circumstances of the case.   

The Board does not accept, and this point will be dealt with in greater detail below, the 

statement that the solicitors could not instruct a medico-legal report without a full 

statement.  The Medico-Legal Report Service case referral form, which is before the 

Auditor, clearly states, at page 3 (in brackets) that, “A detailed narrative of client’s 

account such as a witness statement or SEF interview record is necessary as a 

minimum…”.  Referring to the agent’s account, a charge was made for perusing and 

considering asylum interview notes (28 sheets) on 2 September 2013.  This is the SEF 

interview record, headed, Statement of Evidence Form (SEF) Combined Interview and 

NINO Application, and is also, before the Auditor.  It was after this point that the meeting 

took place with the client, on 30 October 2013, and the client’s statement was framed, on 

1 November 2013.  

For this reason, the Board maintains its position that in the circumstances of this case the 

solicitor did not require to frame a statement (a charge was allowed for meeting client 

and taking statement).  

THE ACCOUNT  

Clearly the agents and Board have been unable to agree the framing charge to which 

reference has been made.  It is noted that for the purposes of the agent’s submissions, no 

differentiation is made between a precognition and a statement.  Whilst the Board does 

not consider the status of (or any distinction between) a precognition and a statement, 

respectively, to be central to this issue, it should be pointed out that all references to this 

document are to a “statement”, from the entry at 30 October 2013 for “attendance at 

meeting with client and interpreter obtaining details for client’s statement”, to the entry 

in dispute, dated 1 November 2013, for “framing client’s statement”.  Also, the 

justification for preparing a statement is the need to instruct a medico-legal report and, 

as indicated, the references to the relevant documents in the medico-legal report case 

referral form is to a “statement”.   
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There is nonetheless a danger in this matter that confusion is being caused by the 

imprecision or differing contextual usages of critical terms. 

Albeit perhaps restricted to those who practice or operate in or around the Scottish legal 

system, Tthe Auditor will be aware familiarof with theis well established formal 

distinctionfference between a statement and a precognition.  A statement in this sense is 

a direct, unfiltered, unreconstructed, verbatim record of a client’s/witnesses position.   A 

precognition is a construct, compiled, filtered and adapted from details made available by 

the client/witness, retaining accuracy, but ultimately structured to assist in some later 

work/task (such as a the leading of evidence in a court hearing).  Importantly, a 

precognition, by definition, is never emitted by a witness.   It requires the separate work 

of framing, based on detail gathered.    

The formal distinction between precognition and statement is often absent from common 

parlance.   Problems can arise if these terms are interchanged, and it is not uncommon for 

“statement” in common parlance to be used for what is really “precognition”.   That is not 

a criticism, but the danger of confusion and imprecision as to meaning requires alertness 

to the differing usages. 

As indicated, the issue in this taxation is not so much about any formal distinction 

between statement and precognition, but the foregoing distinction helps in establishing a 

clarity of definition which does assist in the following submission. 

The root of the issue in this taxation is really more about the distinction between the 

gathering of material, and what is then done, necessarily and reasonably, with due regard 

to economy, with that material in terms of presenting it.   The Board’s position, very 

simply is that the gathering of appropriate and relevant material1 is a proper charge.   

What is then done with that material is the subject of dispute.    

One of the definitional issues that it would be useful to clear up at the outset the notion 

of “taking a statement” or “obtaining a precognition” is applied in way which does not 

adequately make clear (a) whether the work is referring to the gathering of material or 

the subsequent processing of that material, or (b) whether, in the context of the use fo 

“statement”, “statement” is being used in the context of “verbatim statement” or 

“precognition”. 

What we appear to be talking concerned about in the context of this taxation is the charge 

being made for the work of framing, structuring and presenting details obtained from the 

client at the earlier meeting.   That work, if the foregoing more formal definition is 

applied, is the framing of a precognition, not a verbatim statement.   This is not to 

suggest any inaccuracy in the resulting document, but as a matter of fact, the document 

although described as a statement, is not (nor in fairness is it suggested to be), a 

verbatim, spontaneous  indeed, a statement by the client – a direct, detailed, verbatim 

statement of the client’s position, rather than a precognition which is essentially a private 

document inadmissible as such in evidence [see McPhail, Sheriff Court Practice (3rd 

Edition) at 15.07 to 15.16].  client of his own words as they were emitted. 

If Assuming that the Auditor considers that this document is indeed a precognition, 

reference is made, as indicated in the Board’s submissions, to its Guidance, and the 

                                                           
1 What is relevant and appropriate will always be, however, case dependent. 
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expressed position of the Board that the framing of a precognition in these circumstances 

would have been premature since no hearing had been fixed and, indeed, no hearing was 

ever fixed in this case.  It should also be noted that McPhail, in the passages quoted, is 

actually referring to precognitions of witnesses and the Board believes the comments are 

of limited application in the context of a statement taken from the client as to his 

position.  

THE ABATEMENTS  

Reference is made in the agent’s submissions to the terms of the correspondence passing 

between agents and the Board.  The Board believes that the correspondence is of limited 

value in disposing of this issue. 

It is stated that the agents required to carefully note the full background details from the 

applicant, in the presence of the interpreter to ensure the agents have the full details and 

to enable them to assess the exact requirements in respect of the legal remedy he seeks.  

With respect these are the standards that the Board would expect of any solicitor taking 

instructions from any client in respect of any matter, and the fact that the client in this 

case requires an interpreter (funded by the Board) does not place any higher standard on a 

solicitor.  The work was undertaken:  there are no disputes about that.  This, in the 

analysis adopted earlier, is the gathering of material. 

As stated in the agent’s submissions, the Board does not dispute that it was reasonable to 

meet with the client and obtain background details.  It is then stated that the Board insist 

that the details should be retained as a file note, for which the Board is not prepared to 

make payment.  This is wrong.  A file note, taken contemporaneously, is included within 

the time charge for the meeting.  The Board will not pay for the separate act of framing 

the a separate file note unless it is necessary.   

The question is asked whether it was reasonable to obtain a precognition.    The critical 

issue here is to get to the root of the separate issues that the phrase “obtain a 

precognition” involves.   What that really means is (a) was it reasonable to meet with the 

client and gather particulars and (b) was it reasonable thereafter for the solicitor to 

undertake the separate work of  preparing a document, structuring, ordering, filtering and 

presenting that material in the manner that the solicitor saw appropriate.    It is the 

agent’s submission, particularly where there are language difficulties, thatdifficulties, 

which it is important to obtain full and detailed instructions in the form of a precognition, 

which can be put to the client in the presence of the interpreter to ensure the background 

information is complete and the agent can give full and proper advice.  The agents went 

further, in the course of oral submissions, in the context of what was considered to be 

good case management, by stating that the client may say at a later stage, “I didn’t ask 

you to do all that”.  So it is always necessary to frame a precognition.  

The Board disputes these contentions at two levels.  

Firstly, as a general statement, the Board does not accept  

 that the only way in which full and proper instruction can be taken is by framing a 

statement/precognition, either for the purposes of properly advising a client or in 

the context of good case management.  As regards the latter, it has long been 

recognised that the Law Society will recognise a contemporaneous file note as 

supportive of a solicitor’s position on instructions given by a client without the 

need for a statement/precognition to be drawn; and  
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 that the general position is necessarily altered by the fact that English is not the 

client’s first language.  That is the reason why an interpreter is made available.  

Secondly, we should remind ourselves that this taxation relates to  

(1) a particular type of proceedings following a set process; and  

(2) the particular circumstances of this case. 

If one asks whether it was reasonable to obtain a precognition (or, as the Board would 

prefer, a statement, in this case) the answer would have to be no, but it is important to 

recognise that there is more than one element to the question and more than one element 

to the answer.  While it was reasonable, in this case, to have a meeting with the client 

and “obtain” details, it was not reasonable to undertake the separate and distinct work of 

framing the “precognition”.   The agents had already perused and considered the asylum 

interview transcript and, on the same day (2 September 2013) attended a meeting with 

the client and interpreter discussing the asylum interview.  The statement, of which the 

Board has now had sight, differs little from the detailed terms of the interview record (the 

formal transcript) and, it would appear, adds nothing to the narrative surrounding the 

circumstances in which the client was tortured.  The stated reason for taking a statement 

in this case is the need to instruct a medico-legal report.  As discussed, the agents were 

already in a position to provide the SCF interview record.  

THE TEMPLATE  

It was stated in oral submissions that an increase had been granted on the basis of 

template 2 which authorised the solicitors to take a statement.  It was stated that this 

was the most important document on which the agents would be relying as it raised the 

issue of legitimate expectation of payment for taking a statement.  

This statement and the observations set out in the written submissions display what the 

Board considers to be a fundamental misunderstanding of the template arrangements.  

In normal circumstances, once a solicitor reaches the initial limit of authorised 

expenditure set down in the Act and regulations, the solicitor would have to seek an 

increase in authorised expenditure and, in that process, explain in detail what work the 

solicitor would intend to undertake in that case (to the extent that it is known).  This 

process would have been repeated perhaps two or three times in this sort of case in the 

past.  To avoid the work generated in that process, the Board introduced template 

increases some years ago listing the work which may arise in the course of advice on the 

subject matter and setting a maximum limit of authorised expenditure.   

It is made clear in the Accounts Guidance at Part V, Chapter 5.10 of the Civil Legal 

Assistance Handbook, that “a template increase is not a block fee for the work done but is 

simply an upper limit set on the basis that you will be undertaking the usual work in 

connection with the particular, identified stages of the proceedings.  You still have to 

carry out the work and justify it on a detailed basis at the accounts stage”.  

The work reasonably and necessarily undertaken by a solicitor will differ from case to 

case.  The template allows for a “lengthy meeting”, but the meeting may not necessarily 

be lengthy.  Again, the template allows for the solicitor taking detailed information and, 

indeed, a statement.  (Note:  not a “detailed …statement” as stated in the agent’s  
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Importantly, the templates do not exclude work which ancillary to the listed work where 

that work is reasonable and necessary.   As it happens, and as stated in the Board’s 

submissions, the Board may well pay for framing of a statement in circumstances where 

there are significant differences between the client’s position and the position as set out 

in the SEF interview record.  The template allows for the framing of a statement of 

additional grounds but, of course, this is not a charge that will be made against the Fund 

in the event that there are no additional grounds, nor does that aspect have any direct 

relevance to the current issue.  

In short, the template takes the form of a list of work which may or may not require to be 

undertaken in any given case and, although it lists the work in more or less the order in 

which it would be undertaken, it is not a legal document to be subjected to detailed 

interpretation.  

Importantly, in the circumstances of this case, the argument put forward by the agents 

under this section is that the Board authorises a solicitor to have a lengthy meeting with 

the client and that the statement “must also be something that is drafted before the 

interview”.  It is a matter of fact that the statement was taken after the asylum interview 

in this case and, indeed, after the transcript was made available to the agents.  So, even 

on the agent’s own interpretation of the terms of the template, it does not apply in this 

case.  

It is stated, without any vouching, that there appears to have been a “settled” or “regular 

and consistent practice” on the part of the Board to grant automatically increases in 

authorised expenditure to cover items listed on the template – including the lengthy 

meeting with the client to take information and a statement, the latter in the sense of 

noting the material, where relevant to do so.  It is not disputed that the Board, as a 

matter of course, is prepared to grant a standard template increase in authorised 

expenditure at a set sum in this type of case, but that is very different, of course, from 

any regular or consistent practice of paying for the separate work of framing a statement 

as a distinct document in these circumstances.  Importantly there will be circumstances 

where it is not reasonable or necessary to gather or note comprehensive details or 

statements.   As the agents are aware, the Board does not pay, as a matter of course, for 

a solicitor to take a statement (either in the sense of gathering the material or framing a 

subsequent document) either before or after an asylum interview – and certainly not after 

the availability of an asylum interview record.  The fact that a solicitor can take note a 

statement, where reasonable and necessary, and the separate issue that thereafter, in 

some circumstances, it may be reasonable and necessary to frame the separate statement 

document (which would more accurately be referred to as a precognition) and be paid for 

it under the template does not give rise to the standard required to establish legitimate 

expectation of payment in all cases for both (a) the noting of the statement and (b) the 

framing of the statement.    Depending on the circumstances and context the Board’s 

position (and any reasonable legitimate expectation) may be: 

(i) neither (a) nor (b) is reasonable and necessary,  

(ii) only (a) is reasonable and necessary, or  

(iii) (a) and (b) are reasonable and necessary. 

The Board’s position put simply is that this case is type(ii) 
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Lastly, reference is made to the terms of ILPA, Representation at Asylum Appeals – a Best 

Practice Guide.  The Board would have no dispute as to the general principle that it is far 

better to avoid an appeal process by ensuring that an initial application is made properly.   

It is noted that the ILPA Best Practice Guidelines were published in 2002 and were, 

essentially, drawn up to reflect an era when a statement of evidence form (SEF) had just 

been withdrawn from use.  It may well have considered that a statement might be 

necessary, as a matter of course, in the absence of an SEF.  However, the current position 

would appear to be adequately reflected by the fact that the current Medico-Legal Report 

Service recognise a witness statement or an SEF interview record and it is difficult to see, 

not only in the circumstances of this case, but in the circumstances of most cases why a 

detailed statement would be required in circumstances where an equally, or more, 

detailed transcript is available dealing with the essential issues and reflecting the client’s 

answer to the questions set out in that transcript. 
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RESPONSE TO ADDITIONAL WRITTEN SUBMISSIONS 

 

INTIMATED BY 

 

THE SCOTTISH LEGAL AID BOARD 

 

RE:  AA/3925039513 

 

Continued diet of taxation - 28th August 2014 at 11.30 am 

 

 

Morton Fraser would respond to the additional written submissions 

received from SLAB using the same headings as follows:- 

 

1. Background. 

 

In the final paragraph of the opening heading "Background" in SLAB's 

additional submission, it is noted that a charge was allowed for meeting 

client and taking statement. By allowing the charge for meeting the client 

and taking the statement, it is submitted that this in itself is an acceptance 

by SLAB that it was reasonable and necessary to take a statement. The 

issue appears to be the manner in which the statement was recorded. 

Having accepted that it was reasonable to meet the client and take a 

statement, in the agent's submission it must follow that it is reasonable and 

necessary to record that statement. If it is not recorded, then there would 

quite properly be an argument that the agent did not have due regard to 

economy as otherwise the content of that statement would be lost and the 

exercise of taking the statement would be a wasted effort. In the agent's 

submission, recording a statement even in a file note does not negate the 

statement. The file note then simply becomes a file note containing a 

statement, or a file note in room and place of a statement/precognition. The 

issue would then truly be an issue of semantics. The Auditor and the 

Board have in any event seen the statement and in conceding it was 

reasonable and necessary to meet with the client and take his statement, in 
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the agent's submission it must also be accepted that it was reasonable to 

record that statement. It is notable that the Board accept (The Abatements, 

paragraph 3) that payment for the separate act of framing a separate file 

note will not be made unless it is necessary. It is submitted that the 

recording of the statement was necessary and that the agents have acted 

reasonably and with due regard to economy by meeting with the assisted 

person, taking a statement and recording the information in the form of a 

statement.  

 

2. The Account.  

 

It is agreed that for the purposes of the agent’s submissions, no 

differentiation is made between a precognition and a statement. For the 

purposes of this taxation, the dispute is not one of semantics. In the 

Board's submission, problems can arise if these terms are interchanged, 

and it is not uncommon for “statement” in common parlance to be used 

for what is really “precognition”. The interchange of the terms is perhaps 

best demonstrated by the use of the word precognition in the Board's table 

of fees and the word statement in the authorised expenditure increase 

template. The use of the word precognition appears in the advice and 

assistance tables of fees for ABWOR (assistance by way of representation) 

matters and for matters other than by means of ABWOR. If there is any 

confusion in this particular case, the table of fees and the template seem to 

be a clear source of that confusion. 

 

In the agent's submission, there is a very clear distinction between a file 

note and a statement. The Auditor's vast experience in dealing with 

taxation of accounts on a regular basis over a number of years will have 

allowed him access to case files from a variety of agents. The Auditor will 

have seen that often file notes are particularly brief, recording little more 

than the date and duration of the activity, and a very brief description of 

the activity. 
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The Board’s submission is that the gathering of appropriate and relevant 

material is a proper charge (paragraph 6 THE ACCOUNT). It is submitted 

that the Board's position regarding the recording of that information is 

unreasonable, in the face of what they clearly set out on the template as 

items of work for which they will make payment.  

 

3. The Abatements. 

 

The agents refute that the terms of the correspondence passing between 

agents and the Board is of limited value in disposing of this issue. The 

agents are entitled to take correspondence emanating from the Board at 

face value and act in legitimate expectation that correspondence sets out 

the Board's clear intentions. 

 

The Board does not dispute that it was reasonable to meet with the client 

and obtain background details. 

 

The Board's submission (bullet point 2) is that they do not accept the 

general position is necessarily altered by the fact that English is not the 

client’s first language. By having a statement available setting out the 

relevant material, further unnecessary attendances with the client in the 

presence of an interpreter might be avoided. The Board's submission 

clearly overlooks the obligation of the agents to act reasonably and with 

due regard to economy. 

 

4. THE TEMPLATE 

 

Whilst reference is made to Accounts Guidance at Part V, Chapter 5.10 of 

the Civil Legal Assistance Handbook, the Auditor is reminded that the 

Guidance is not mandatory. Neither the Auditor nor the agents are bound 

by its terms.  

 

The template is in clear terms. Subject to adjustment of any final account 

with the Board or taxation before the Auditor, the agents are entitled to 
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take the template at face value. It is submitted that the terms of the 

template leave the agents with a legitimate expectation that they will be 

paid for taking a statement from the client. The language of the template is 

unequivocal, advising the Board will grant an increase to cover the 

specified work.  

 

It is of course accepted that the template takes the form of a list of work 

which may or may not require to be undertaken in any given case. What is 

clear however is that authorised expenditure must be in place before 

agents undertake the work. The Board submit It is a matter of fact that the 

statement was taken after the asylum interview in this case and, indeed, 

after the transcript was made available to the agents. That is clearly not the 

case as can be seen from the account. The Auditor is referred to entries in 

the account dated 10/6/13, 2/9/13, 30/10/13 and 1/11/13 from which it can be 

seen that the information gathering exercise was not restricted to one 

meeting. 

 

The Board's final submission is that " Medico-Legal Report Service 

recognise a witness statement or an SEF interview record". As the Auditor 

will have seen from the referral form, these documents are a minimum 

requirement. The final aside in any event appears to be more than a little 

subjective. Again, the Auditor will clearly see from the referral form that 

Medico-Legal Report Service require a narrative of the client's account. 

With respect, the aside raises an issue of semantics the Board earlier 

asserted was not the issue.  

 

Often, the SEF is insufficient to provide a narrative of the client's account. 

This can be because the SEF does not necessarily set out events in 

chronological order and this can lead to confusion. It can also be 

insufficient where the Home Office have failed to ask appropriate 

questions to draw out all the necessary details of the client's account.  

 

For instance, in this case the SEF does not contain full details of how the 

client claimed to have been tortured. At paragraph 20 of his statement the 
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client states "They also inserted some ice cubes and other objects into my anus, 

which was very horrible and painful, and they put a gun to my private parts and 

threatened that they were going to shoot me there which caused intense fear." This 

is not reflected in the SEF interview.  

 

As it is important that the Medical Foundation are provided with a 

detailed narrative of the client's account it was necessary to produce a 

detailed statement to ensure this information was placed before the expert 

and to ensure there was no confusion regarding chronology.  
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